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. DECLARATION OF COVENARTS, CONDITIO®S AND RESTRICTIONS
AND RESERVATION OF EASEMENTS
' FOR '
ANTARES

THIS DECLARATION is made by DMM Development Co., LLC, a California limited
liability company ("Declarant").

PREAMBLE:
A. Declarant is the owner of real property ("Phase 1")' located in the City and County
of San Diego, State of California, described as follows:

Parcels No. 2 and 8, as shown on Parcel Map No. 17924 ;
Recorded on October 24 1997, as Instrument No.
1997-0534856 , of Official Records of San Diego County,
California; and a nonexclusive easement of access, ingress, egress,
maintenance and repair over the portion of Parcel 10 of said Parcel
Map shown on Exhibit "D" attached hereto.

B. It is the desire and intention of Declarant to create a "condominium project,” as
defined in Section 1351(f) of the California Civil Code, to subdivide the Property as authorized
by Section 66427 of the California Government Code into "condominiums" as defined in Section
783 of the California Civil Code, and to impose mutually beneficial restrictions under a general
plan of improvement for the benefit of all the condominiums created pursuant to the
Davis-Stirling Common Interest Development Act. - N

C. Declarant hereby declares that the Property is to be held, conveyed, hypothecated,
encumbered, leased, rented, used, occupied and improved subject to the limitations, restrictions,
reservations, rights, easements, conditions and covenants contained in this Declaration, all of
which are declared and agreed to be in furtherance of a plan for the subdivision, maintenance,
improvement and sale of the Property for the purpose of enhancing the value, desirability and
attractiveness of the Property. All provisions of this Declaration, including without limitation
the easements, uses, obligations, covenants, conditions and restrictions hereof, are hereby
imposed as equitable servitudes upon the Property. All of the limitations, restrictions,
reservations, rights; easements, conditions and covenants herein shall run with and burden the
Property and shall be binding on and for the benefit of all of the Property and all Persons having
or acquiring any interest in the Property or any part thereof, and their successive owners and
assigns. The development plan of the Property shall be consistent with the overall development

plan, if any, submitted to VA and FHA.
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D.  Declarant, its successors, assigns and grantees, cowenam $hat each undivided
interest in the Common Area, the appurtenant membership 1o the Association, all easements
conveyed therewith and fee title to the respective Unit conveyzd therewith shall not be separated
or separately conveyed, and each such undivided interest, membership and easement shall-be
deemed to be conveyed or encumbered with its respective Unit even though the description inthe
instrument of conveyance or encumbrance may refer only to the Unit; provided, however; that
this restriction upon the severability of the component interests of the Condominiums shall not
extend beyond the period for which the right to partition the Property is suspended in accordance
with Section 1359 of the California Civil Code and the provisions of Article X hereof. ‘Any-

" . conveyance by an Owner of a Condominium, or any portion thereof, shall be presumed to

convey the entire Condominium, together with a membership in the Association.
ARTICLEI

1. Deﬁmtlons
Unless otherwise expressly provided, the following words and phrases when used herem have the

following specified meanings. .

1.1.  Annexable Territory.
Annexable Territory means the real property described in EXhlblt "C" attached hereto and
incorporated herein by this reference, all or any portion of which may be made subject to thls

Declaration pu:suant to Article XVI hereof.

1.2. Architectural Committee or Committee.
Architectural Committee or Committee means the Architectural Review Committee created

pursuant to Article I'V hereof.

1.3. . Articles.
- Articles means the Articles of Incorporation of the Association as amended. A copy of the

Articles is attached hereto as Exhibit "A" and incorporated herein by this reference.

1.4.  Assessment, Annual. ,
Annual Assessment means a charge against the Owners and their Condominiums, representing a

portion of the Common Expenses, which are to be levied as provided herein.

1.5.  Assessment, Capital Improvement.

Capital Improvement Assessment means a charge which the Board may levy against the Owners
and their Condominiums, representing a portion of the cost to the Association for installation or
construction of any capital Improvements on any. of the Common Property. Such charge shall be

levied in the same proportions as Annual Assessments.

~ ~ 1.6.  Assessment, Reconstruction.
Reconstruction Assessment means a charge which the Board may levy against the Owners and
their Condominiums, representing.a portion of the Association's cost to reconstruct any

-
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Improvements on the Common Property. Such charge shall be levied among all of the Owners in
- the same proportions as Annual Assessments.

1.7.  Assessment, Special.
Spemal Assessment means either (a) a charge against a particular Owner dlrectly attributable to,
or reimbursable by, that Owner, equal to the cost incurred by the Association for corrective
action performed pursuant to the Restrictions, or (b) a reasonable fine or penalty assessed by the
Board, plus interest and other charges on such Special Assessments as provided for herein.
Special Assessments shall not include any late payment penaltiés, interest charges or costs
(including attorneys' fees) incurred by the Association in the collection of Annual, Cap1tal

Improvement or Reconstruction Assessments.

1.8.  Association. ,
Association means ANTARES COMMUNITY ASSOCIATION, a California nonprofit
corporation (formed pursuant to the California Nonproﬁt Mutual Benefit Corporation Law), its
successors and assigns. The Assomatmn 1s an "association" as defined in Section 1351(a) of the

California Civil Code.

1.9.  Association Maintenance Areas.
Association Maintenance Areas shall mean certain landscaping and irrigation Improvements (but
not the driveways, entry areas, walkways, fences or exterior surfaces of the Residences) which
are located within yards of the Units between the exterior of the Residence or exterior of the
fencing in the Unit and the Association Property. The Association shall have a nonexclusive
easement for maintenance purposes over the Association Maintenance Areas. The precise
location of the Association Maintenance Areas shall be defined by the Improvements originally
constructed or installed by Declarant or as modified or reconstructed by the Association.

1.10. Association Maintenance Funds. ,
Association Maintenance Funds means the accounts created for Association receipts and

disbursements pursuant to Article V hereof.

1.11. .Association Property.

Association Property means all the real and personal property and Improvements to which the
Association holds fee title or over which the Association holds an easement for the common use
and enjoyment of the Members. The Association Property located in Phase 1 includes Parcel
Nos. 2-and 8 of Parcel Map No. excluding the Units and the Common Area, both
depicted-on the Condominium Plan for Phase 1 and the easement over a portion of Parcel 10 of
said Parcel Map described in Paragraph A of the Preamble to this Declaration and depicted on
Exhibit "D" to this Declaration. Additional Association Property may be annexed to the Property

pursuant to Article XVI hereof.

. 1.12. Beneficiary.
Beneficiary means a Mortgagee under a Mortgage or a Beneficiary under a Deed of Trust and the

assignees of such Mortgagee or Beneficiary.

-3
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_ 1.13. Board or Board of Directors.
- Board or Board of Directors means the Association's Bourd w1 xm:tm:s

1.14.. Budget.
Budget means a written, itemized estimate of the Association’s income and Common Expenses :

prepared pursuant to the Bylaws.

1.15. Bylaws
Bylaws means the Bylaws of the Association as adopted by the Board initially in the form of

Exhibit "B" attached hereto and incorporated herein by this reference, as amended.

~ 1.16. City.
City means the City of San Diego, in the County of San Diego, State of Califomia, and its

various departments, divisions, employees and representatives.

1.17.  Close of Escrow. :
Close of Escrow means the date on which a deed is Recorded conveying a Condominium
pursuant to a transaction requiring the issuance of a Final Subdivision Public Report by the DRE.

_ 1.18. Common Area.
Common Area means those certain volumes of airspace described in the Condominium Plan, }
which shall be owned by groups of Owners in each Phase as tenants in common. The Common

Area in Phase 1 1s shown on the Phase 1 Condominium Plan.

1.19. Common Expenses.

Common Expenses means those expenses for which the Association is responsible under this
Declaration, including the actual and estimated costs of: maintaining, managing, operating,
repairing and replacing the Common Property; unpaid Special Assessments, Reconstruction -
Assessments and Capital Improvement Assessments; maintain the recreational facilities on the
Common Property; all utilities metered to more than one Unit and other commonly metered,

- charges for the Property; trash collection and removal (as applicable); maintaining clustered

-mailboxes and address identification signs; managing and administering the Association

-including, but not limited to, compensation paid by the Association to managers, accountants,
attorneys and other employees; gardening and other services benefiting the Common Property;
fire, casualty, liability, workers' compensation, errors and omissions and director, officer and
agent liability insurance; and other insurance covering the Property and the Directors, officers -

. and agents of the Association; bonding the members of the Board; taxes paid by the Assocmtxon
including any blanket tax assessed against the Property; amounts paid by the Association for

discharge of any lien or encumbrance levied against the Property, or portions thereof; payments

made pursuant to the Reciprocal Easement Agreement; and all other items incurred by the

- Association, for any reason whatsoever in connectlon with the Property, for the common beneﬁt :

" of the Owners.

B ” INDOCS\HMZ 113126534\000\CCRS\0260176.04
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1.20. Common Property.
Common Property means the Common Area, Association Maintenance Areas and the

Association Property.

1.21. Condominium.
Condominium means an estate in real property as defined in California Civil Code Sectlon
1351(f). A Condominium consists of an undivided fee simple ownership interest in the Common
Area in a Phase, together with a separate ownership interest in fee in a Unit and all easements
appurtenant thereto. Subject to the provisions of Section 11.5 hereof, the undivided fee simple
interest in the Cammon Area in a Phase is appurtenant to each Unit in such Phase and shall be
held by the Owners of Condominiums in that Phase as tenants in common.

1.22. Condominium Plan.
Condominium Plan means the Recorded plan, as amended, for all or a portion of a Phase
‘consisting of (a) a description or survey map of the Phase or portion thereof, which shall refer to
or show monumentation on the ground, (b) a three-dimensional description of the Phase or
portion thereof, one or more dimensions of which may extend for an indefinite distance upwards
or downwards in sufficient detail to identify the Association Property, Common Area and each
Unit, and (c) a certificate consenting to the Recordation thereof signed and acknowledged by the
record owner of fee title to the Phase or portion thereof, and by either the trustee or the
Beneficiary of each Recorded Deed of Trust, and the Mortgagee of each recorded Mortgage

encumbering the Phase or portion thereof.

1.23.  County.
County means the County of San Diego in the State of California, and its various departments,

divisions, employees and representatives.

1.24. Declarant. \
Declarant means DMM Development Co., LLC,-a California limited liability company, its
successors, and any Person to which it shall have assigned any of its rights hereunder by an
‘express written assignment. As used in this Section, "successor" means a Person who acquires
Declarant or substantially all of its assets, or who merges with Declarant, by sale, merger, reverse
merger, consolidation, sale of stock or assets, operation of law or otherwise.

1.25. Declaration.
Declaration means this instrument as amended or restated from time to time.

A 1.26. Deed of Trust.
Deed of Trust means a Mortgage as defined herein.

IADOCS\HMZ 1 13\26534\0000CCRS\0260176 04 ’
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- 1. 27 DRE.
, DRE means the California. Department of Real Estate and its successors.

1.28. Dwelling Unit.

Dwellmg Unit means all of the structural Improvement withia the Umts 1ncludmg the Resxdence )

‘.

and the garage.

1.29. Exclusive Use Area.
Exclusive Use Area means those portions of the Association Property over whichexclusive
.easements are reserved for the benefit of certain OWners including without limitation for yard
purposes and internal and external telephone wiring designed to serve a single Unit but located
outside the boundaries of that Unit, in accordance with California Civil Code Section 1351(i).

1.30.- Family.
Famxly means one or more natural persons (a) related to each other by blood, mamage or

adoption, or (b) a group of natural persons not all so related, but who maintain a common
household in a Residence. -

1.31. FHA.
FHA means the Federal Housing Administration of the United States Department of Housing and

Urban Development and any department or agency of the United States government which
succeeds to FHA's function of insuring notes secured by Mortgages on residential real estate.’

1.32. EHLMC. ,
FHLMC means the Federal Home Loan Mortgage Corporation created by Title II of the

Emergency Home Finance Act of 1970, and its successors.

1.33. Fiscal Year.
.Fiscal Year means the fiscal accounting and reporting period of the Assocxatlon selected by the

Board.

1.34. ENMA. : :
FNMA means the Federal National Mortgage Association, a government-sponsored pnvate
corporation established pursuant to Title VIII of the. Housmg and Urban Development Act of

- 1968, and its successors.

1.35. GNMA.
~ GNMA means the Government National Mongage Assoc1at10n admmlstered by the United

‘States Department of Housing and Urban Development, and its successors.

1. 36 Improvements.

‘Improvements means all structures and appurtenances thereto, including but not limited to
buildings, walkways, sprinkler pipes, garages, sidewalks, roads, driveways, parking areas, fences,
all types of walls, awnings, stairs, decks, landscaping, antennae, hedges, windbreaks, the exterior

-6-

T\DOCS\HMZ113\26534\000\CCRS\0260176.04
10122197



surfaces of any visible structure and the paint on such surfaces, planted trees and shrubs, poles,
signs, exterior air conditioning and water softener fixtures or equipment.

1.37. Manager.
Manager means the Person employed by the Association as an employee, an agent or an . °

independent contractor to perform functions of the Association as limited by the Restmctl‘ons and
the terms of the agreement between the Association and said Person.

1.38. Member, Membership.
Member means any Person holding a Membership. Membership means the voting and other

rights and privileges of Members as provided in the Restrictions, together with the correlative
duties and obligations contained therein.

1.39. Module.
Module means a separate, three-dimensional airspace volume shown and designated as a
"Module" on a Condominium Plan. A Module may include Units within it, but the Units do not

constitute Modules in and of themselves.

1.40. Mortgage.
Mortgage means any Recorded mortgage or deed of trust or other conveyance of one or more

Condominiums or other portion of the Property to secure the performance of an obligation,
which conveyance will be reconveyed upon the completion of such performance.

1.41. Mortgagee. Mortgagor.

Mortgagee means a Person to whom a Mortgage is made and includes the Beneficiary of a Deed
of Trust. Mortgagor means a Person who mortgages his or its property to another (i.e., the maker
ofa Mortgage) and includes the Trustor of a Deed of Trust. The term "Trustor” is synonymous

with the term "Mortgagor" and the term "Beneficiary" is synonymous with the term
"Mortgagee." -

1.42.. Notice and Hearing.
Notice and Hearing means written notice and a hearing before the Board, as further prov1ded in

the Bylaws.

1.43. Notice of Addition.
Notice of Addition means an instrument Recorded pursuant to Article XVI hereof to annex

additional real property to the Property.

1.44. Owner. :
Owner means the Person or Persons, including Declarant, holding fee simple interest to a
Condominium. The term "Owner" includes a Seller under an executory contract of sale but

excludes Mortgagees.

1ADOCS\HMZ 1 13\26534\0000\CCRS\0260176.04  ~
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1 43 Person. :
Person means a natural individual or any other entity with the legal nght to hold trtle to real

property.

' : 1 46 Phase 1 1.

* Phase 1 means all of the real property described in Paragraph A of the Preamble of thls ’
Declaranon :

1.47. Phase of Development. :
Phase of Development or Phase means each of the following: (a) Phase 1 -and (b) all the real
property covered by a Notice of Addition, for which a Final Subdivision Public Report has been

issued by DRE, unless otherwise defined in such Notice of Addition.

1.48. Project.
Project means that portion of the Property which is d1v1ded nto Condommmms 1nclud1ng the

Common Area, Association Property and the Units therein. The Project is a "condominium
project” as defined in Section 1351(f) of the California Civil Code.

1.49.  Property.
Property means (a) Phase 1, and (b) each Phase of Development described in a Notice of

Addition. The Property is a "common interest development" as defined in Section 135 1(c) of the
California Civil Code.

1.50. Reciprocal Easement Agreement.
Reciprocal Easement Agreement means the Reciprocal Easement and Use Agreement for Elysian

originally entered into by RGC-M Associates L.P_, a California limited partnership, and Elysian
Community Association, a California nonprofit mutual benefit corporation, Recorded on May 4,
11990, as Instrument No. 90-244949, of Official Records of San Diego County, Cahforma as

-amended or restated from time to time. : o

: 1.51. Record, File, Recordatron
Record File, or Recordation means, with respect to any document ‘the recordation or filing of

“such document in the Office of the San Diego County Recorder

1.52. Residence.
. Residence means the residential portron (Le. excludlng the garage) of the Dwelling Unit w1th1n a

. Unit.

1.53.  Restrictions. :
Restrictions means this Declaration, the Amcles Bylaws and the Rules and Regulatrons of the

Assocratlon
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1.54. Rules and Regulations.
Rules and Regulations means the rules and regulations adoptcd b) ‘the: Ehnrd pursuant to this

Declaration or the Bylaws, as amended.

1.55. Unit.
Unit means a separate interest in space as defined in Section 1351(f) of the Cahforma C1V1l

Code. E_ach Unit is a separate freehold estate, as separately shown, numbered and de31gnated in
the Condominium Plan.

1.56. VA. : :
VA means the Department of Veterans Affairs of the United States of America and any
department or agency of the United States government which succeeds to VA's ﬁmcnon of

issuing guarantees of notes secured by Mortgages on residential real estate.

ARTICLEII

2. Antares Community Association

2.1.  Organization of Association. A
The Association is or shall be incorporated under the name of ANTARES COMMUNITY

ASSOCIATION, as a corporation not for profit organized under the California Nonprofit Mutual
Benefit Corporation Law, as required by Section 1363 of the California Civil Code.

2.2. Duties and Powers.
The Association has the duties and powers set forth in the Restrictions and also has the general

“and 1mphed powers of a nonprofit mutual benefit corporation, generally to do all things that a
corporation organized under the laws of the State of California may lawfully do which are
necessary or proper in operating for the peace, health, comfort, safety and zeneral welfare of its
Members, subject only to the limitations upon the exercise of such powers set forth in
Restrictions. The Association may install or construct capital Improvements on the Common
Property. The Association may (a) reconstruct, replace or refinish any Improvement or portion
thereof upon the Common Property; (b) replace destroyed trees or other vegetation and plant
trees, shrubs and ground cover upon any portion of the Common Property; (c) employ personnel
necessary for the effective operation and maintenance of the Common Property, including the
employment of legal, management and accounting services; and (d) enter into contracts with
Owners or other persons to provide services or to maintain and repair Improvements within the
Project and elsewhere which the Association is not otherwise required to provide or maintain
pursuant to this Declaration so long as such contracts provide for reimbursement of the
Association for the costs of providing such services or maintenance. The Association shall
perform all of the obhganons of the "Adjacent Association," defined in the Reciprocal Easement

Agreement. .
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. 2.3.  Membership.
Every Owner shall automatically be a Member of the Association and shall remain 2 Member

until such Owner's Condominium ownership ceases, at which time such Owner's Membership i in
the Association shall automatically cease. Ownership of a Condominium is the sole qualification .
for Membership in the Association. Membership.in the Association is not assignable except to -
_the Person to whom title to the Unit has been transferred, and every Membership in the =
Association is appurtenant to and may not be separated from the fee ownership of such Unit.
The rights, duties, privileges and obligations of all Members are as provided in the Restrictions. -

2.4. Transfer.

' The' Membership of any Owner may niot be transferred, pledged or alienated in any way, except
upon the transfer or encumbrance of such Owner's Condominium, and then only to the transferee -
or Mortgagee of such Condominium. A prohibited transfer is void and will not be reflected upon

. the books and records of the Association. A Class A Member who has sold his Condominium to
" a contract purchaser under an agreement to purchase may delegate his Membership rights to the

contract purchaser. The delegation must be in writing and must be delivered to the Board before

the contract purchaser may vote. The contract seller shall remain liable for all charges and
assessments attributable to the contract seller's Condominium which accrue before fee title to the

Condominium is transferred. If an Owner fails or refuses to transfer his Membership to the B

~ purchaser of such Owner's Condominium upon transfer of fee title thereto, the Board may record

the transfer upon the Association's books. Until satisfactory evidence of such transfer has been
presented to the Board, the purchaser will not be entitled to vote at Association meetings. The

Association may levy a reasonable transfer fee against a new Owner and such Owner's

Condominium (which fee shall be paid through escrow or added to the Annual Assessment

chargeable to such new Owner) to reimburse the Association for the administrative cost of

transferring the Membership to the new Owner on the Association's records. Such fee may not
exceed the Association's actual cost mvolved in changing its records.

2.5. Classes of Membership. A -

The Association classes of voting Membership are as follows:

Class A. Class A Members are all Owners except Declarant for so long as there :
exists a Class B'Membership. Class A Members are entitled to one (1) vote for each
Condominium owned by such Class A Members which is subject to assessment. Declarant shall
become a Class A Member upon conversion of Declarant's Class B Membership as provided
~below. When more than one (1) Person owns any Condominium, all such Persons are Members.

" The vote for such Condominium shall be exercised in.accordance with Sectlon 2.6, but no more

- than one (1) Class A vote may be cast for any Condominium. . ;

Class B. The Class B Member is Declarant. The Class B Member is entitled to
three (3) votes for each Condominium owned by Declarant which is subject to assessment. The
Class B Membership shall be converted to Class A Membershxp upon the first to occur of the

following events:
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(H The second anniversary of the first Clese of Escrow
in the most recent Phase; or

‘ (2)  The fourth anniverséry of the first Close of Escrow
inPhase 1. -

2.6. Voting Rights.

, (a) All voting rights are subject to the Restrictions. Except as
provided in Section 14.2 hereof and Section 4.8 of the Bylaws, as long as there
exists a Class B Membership, any provision of the Restrictions which expressly
requires the vote or written consent of a specified percentage (i.e., other than '
actions requiring merely the vote or written consent of a majority of a quorum) of
the Association's voting power before action may be undertaken shall require the
approval of such specified percentage of the voting power of each class of
Membership. Except as provided in Section 14.2 hereof and Section 4.8 of the
Bylaws, upon termination of the Class B Membership, any provision of the
Restrictions which expressly requires the vote or written consent of Owners
representing a specified percentage (i.e., other than actions requiring merely the
voté or written consent of a majority of a quorum) of the Association's voting
power before action may be undertaken shall then require the vote or written
consent of Members representing such specified percentage of both (1) the
Association's total voting power and (2) the Association's voting power residing

in Members other than Declarant.

(b) Class A Members are entitled to one (1) vote for each
Condominium in which they hold the interest required for Membership. When
more than one (1) Person holds such interest in any Condominium ("co-owners"),
all such co-owners are Members and may attend any Association meeting, but
only one (1) such co-owner shall be entitled to exercise the single vote to which
the Condominium is entitled. Co-owners owning the majority interests in a
Condominium may designate in writing one (1) of their number to vote.
Fractional votes shall not be allowed, and the vote for each Condominium shall be
exercised, if at all, as a unit. Where no voting co-owner is designated or if the
designation has been revoked, the vote for the Condominium shall be exercised as
the co-owners owning the majority interests in the Condominium agree. Unless
‘the Board receives a written objection in advance from a co-owner, it shall be
conclusively presumed that the corresponding voting co-owner is acting with his
co-owners' consent. No vote may be cast for any Condominium if the co-owners
present in person or by proxy owning the majority interests in such Condominium
cannot agree to said vote or other action. The nonvoting co-owner or co-owners
are jointly and severally responsible for all of the obligations imposed upon the
jointly-owned Condominium and are entitled to all other benefits of ownership.
All agreements and determinations lawfully made by the Association in

-11-
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accordance with the voting percentages established in the Restrictions are binding
on all Owners and their successors in interest.

2.7.  Repair and Maintenance by the Association.-

(a) Maintenance Standards. Subject to Articles X and XI, the
‘Association shall paint, maintain, repair and replace the Common Property,
~ Association Maintenance Areas and Improvements thereon or shall contract for
such mainitenance, repair and replacement to assure the Common Property, .
Association Maintenance Areas and Improvements thereon are maintained in a
clean, sanitary and attractive condition reasonably consistent with the level of
maintenance reflected in the most current Budget on file with and approved by
DRE. However, the Association is not responsible for performing those items of
maintenance, repair or Improvement of the Units or Exclusive Use Area, the ’

maintenance of which is the responsibility of the Owners pursuant to Section 2.9.

The Board shall determine, in its sole discretion, the level and frequency of
‘maintenance of the Common-Property and Association Maintenance Areas.

(b) Maintenance Items. The Association shall repair and pay for all
centrally metered utilities, water charges, and mechanical and electrical equipment
serving the recreational amenities maintained by the Association, the Common
Property and Association Maintenance Areas; pay all charges for any utilities
which serve individual Units but which are subject to a common meter; pay all
Common Expenses and charges for water and utilities serving the recreational
amenities maintained by the Association, the Common Property and Association
Maintenance Areas; repair and maintain all Common Property and Association
Maintenance Areas, including without limitation all walks, private driveways-and

_othér means of ingress and egress within the Property. The Association may, but
is not required to, perform all corrective janitorial, landscaping and repair work
within any Residence if the Owner thereof fails to do so after Notice and Hearmg

Any wrought iron originally installed by Declarant on a wall or fence separating a

Unit or Exclusive Use Area from Common Area shall be completely repalred

replaced and maintained by the Association and not by any Owner. The

_ Association shall maintain the exterior surface and structural integrity of all walls
- or fences that (i) are not the exterior of a Residence or a garage, and (ii) either:

separate a. Unit or Exclusive Use Area from Association Property, or separate a

“ Unit or Exclusive Use Area from the exterior boundary of the Property. The

Association has a right of entry into the portion of the Unit that is not the ’

Residence to perform the obligations established in this Section. Such right shall
be exercised in a reasonable manner with advance notice given to the Owner when

possible. The Association shall also maintain all portions of walls or fences
located enurely on Association Property

1 \DOCS\HMZ } 13126534\000\CCRS\0260176 .04 .
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(c) Charges to Owners. All costs of maintenance, repairs and
replacements for the Property shall be paid for as Common Expenses out of the
Association Maintenance Funds as provided herein. The Board shall require strict
compliance with all provisions of this Declaration and cause the Property to be
inspected by the Architectural Committee for any violation thereof. The Board,
after Notice and Hearing, shall levy the cost of any maintenance, repairs or .
replacement performed by the Association which is not the responsibility of the
Association or which arises out of, or is caused by, the act of an Owner or such
Owner's Family, tenants, guests, invitees, or agents as a Special Assessment
against such Owner.

(d) Inspection. The Board shall have the Common Property and
Association Maintenance Areas and all Improvements thereon inspected at least
once every three (3) years in order to (i) determine whether the Common Property
and Association Maintenance Areas is being maintained adequately in accordance
with the standards of maintenance established in this Section, (ii) identify the
condition of the Common Property, Association Maintenance Areas and any
Improvements thereon, including the existence of any hazards or defects, and the
need for performing additional maintenance, refurbishment, replacement, or
repair, and (iii) recommend preventive actions which may be taken to reduce
potential maintenance costs to be incurred in the future. The Board may employ .
such experts and consultants as are necessary to perform the inspection and make
the report required by this Section.

The Board shall prepare a report of the results of the inspection required
by this Section. The report shall be furnished to Owners within the time set forth
for furnishing Owners with the Budget. The report must include at least the

following:

(1) a description of the condition of the Common
Property and Association Maintenance Areas, including a list of
items inspected, and the status of maintenance, repalr and need for -
replacement of all such items;

G  a description of all maintenance, repair and
replacement planned for the ensuing Fiscal Year and included in
the Budget;

(111) if any maintenance, repair or replacement is to be

deferred, the reason for such deferral;

(iv) a summary of all reports of inspections performed
by any expert or consultant employed by the Board to perform
inspections;
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" ) a repon of the status of compliance W1th the
mamtenance replacement and repair needs set forth in the
inspection report for preceding years; and

A

- (vi) -~ such other matters as the Board deems appropriate.’

‘(.e) Disputes Regarding Maintenance. If any dispute shall arise

~ Between an Owner and the Association or any other Owner regarding who shall -
have the responsibility of maintaining an Improvement, the Board of Directors of
the Association shall determine who shall be responsible for the maintenance of
the Improvement and that decision shall be-binding upon the Owner and the
Association. If Owners wish to enter into agreements with other Owners
allocating the responsibilities established in Section 2.9 with each other, such
agreement shall be valid upon approval of the Board.

2.8. - Unsegregated'Real Property Taxes.

To the extent not assessed to or paid by the Owners, the Association shall pay all real and
personal property taxes and assessments levied upon any portion of the Property. Ifall of the
- Units in a Phase are taxed under a blanket tax bill covering all of such Phase, then each Owner
shall pay his proportionate share of any installment due under the blanket tax bill to the
Association at least ten (10) days prior to the delinquency date. The Association shall transmit
the taxes to the appropriate tax collection agency on or before the delinquency date. The
Asscciation shall allocate blanket taxes equally among the Owners and their Condominiums in
such Phase, based upon the total number of Units in such Phase. The Association shall, at least
- forty-five (45) days prior to the delinquency date of any blanket tax installment, deliver to each
Owner in such Phase a copy of the tax bill, along with a written notice setting forth the Owner's
obhgatlon to pay his proportionate share of the tax installment and the potential additional
charges to the Owner for failure to comply. The Association shall pay.the taxes on behalf of any
_ Owner who does not pay his proportionate share. The Association shall add to the Annual
Assessment of a delinquent Owner the amount of any sum advanced, plus interest at the rate of
‘ten percent (10%) per annum and any amount necessary to reimburse the Association for any
penalty or late charge actually assessed in connection with the blanket tax bill for a Phase, which
late charge results from the failure of the delinquent Owner to make timely payment of his
proportionate share of the taxes. Until Close of Escrow for the sale of ninety percent (90%) of
the Condominiums in the Project has occurred, this Section may not be amended without the

express written consent of Declarant.

29 ' 'Repair and Maintenance by Owners. -

(a) Residence.
Each Owner shall be responsible for malntammg all portlons of the interior, exterior and

. structural integrity of his Residence. Such maintenance responsibilities include, but are not

limited t0, all maintenance and repair of the roof and exterior of the Residence, replacement of
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all glass areas of an Owner's Residence, and the repair and replacement of the internal and

" external telephone wiring, plumbing, cooling and heating systems and related mechanical and

electrical equipment which serve the Residence.

(b)  Yard Areas. | 5
Each Owner shall be responsible for maintaining all portions of the yard of his Unit. Each

Owner shall not be responsible for maintaining any-portion of his Unit which is designated asa

Association Maintenance Area. The yard and every part thereof, including the interior of the
fence enclosing the yard and the drainage system established by Declarant as part of the grading
and original construction of the yard, shall be repaired, replaced and maintained continuously in
a neat and orderly condition by the Owner of the yard. Each Owner's maintenance obligations
shall include performing all necessary landscaping and gardening to properly maintain and
periodically replace trees, plants, grass and other vegetation located in the yard, subject to the
approval of the Architectural Committee. Each Owner shall be responsible for taking all steps
necessary to maintain any manufactured slopes and landscaping on the slopes located in the -
Owner's Unit to ensure that (i) the slope does not fail or cause any damage to any adjacent

‘property, and (ii) no runoff or erosion occurs.

(c) Walls. ,
Each Owner shall maintain the painting on the interior surface of any wall or fence which is
located along the exterior of his Unit or Exclusive Use Area. Each Owner shall share
maintenance of any other fence or wall located in his Condominium or defining the exterior of
his Unit in accordance with Section 2.9(i) of this Declaration. If an Owner obtains approval from
the Architectural Committee, the Owner may add fencing on top of the wall surrounding his
Unit. Any fencing installed by an Owner must comply with the architectural standards and
design specifications adopted by the Architectural Committee. The Owner shall be responsible
for all maintenance, repair and replacement of any additional fencing he installs. Any wrought

" iron originally installed by Declarant on a wall or fence separating a Unit or Exclusive Use Area

from Association Property shall be completely repaired, replaced and maintained by the

- Association, and not by any Owner.

(d Storm Drains.

" The Units may be served by private storm drains which will drain water from the Units to the

street. The drains may service one or more Units. The Owners of the Units which utilize the
storm drains shall be responsible for all maintenance and repair of the storm drains, including
periodic inspections to ensure that the drains are not blocked and that the water may flow freely

to the street or into other drainage collection facilities.

(e) Pest Control.

" Each Owner shall be responsible for adopting an inspection and preventive program for the

prevention and eradication of infestation by wood destroying pests or other organisms in his
Unit. All costs involved in maintaining the inspection and preventive program as well as
repairing and replacing the damaged Improvements in an Owner's Unit when the need for such
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maintenance, repair or replacement is the result of wood destrovmg pests or organisms shall be
an expense of the Owner.

® Telephone Wiring. .

o Pursuant to California Civil Code Section 1351(i)(2), internalk and extemal telephone wmng

designed to serve a single Unit but Jocated on the Association Property shall be exclusive use

" common area, as defined in Civil Code Section 1351(i), allocated exclusively to the Unit which

the telephone wiring serves. Pursuant to.Civil Code Section 1364(a), each Unit Owner shall be
responsible for maintaining his exclusive use common area telephone wiring. Access to such

| telephone wiring may be reasonably restricted by the Assomatlon pursuant to Civil Code Section

1364(f).

(g) - FEailure to Perform Mamtenance
If any Owner shall permit any Improvement, the maintenance of which is the responsibility of
such Owner, to fall into disrepair or to become unsafe, unsightly or unattractive, or to otherwise

- violate this Declaration, the Board shall have the right to seek any remedies at law or in equity

which it may have. In addition, the Board shall have the right, but not the duty, after Notice and
Hearing as provided in the Bylaws, to enter upon such Owner's Unit to make such repairs or to
perform such maintenance and to charge the cost thereof to the Owner. Said cost shall be a
Special Assessment enforceable as set forth in this Declaration. Owners have the right to enter
into agreements allocating the responsibilities established in this Section 2.9 so long as such

agreement is approved by the Board.

(h) Damage to Residences-Reconstruction.
If all or any portion of any Unit (except the Association Maintenance Areas) is damaged or
destroyed by fire or other casualty, it shall be the duty of the Owner of such Unit to rebuild,
repair or reconstruct the Unit and the Residence within such Unit in a manner which will restore

‘them substantially to their appearance and condition immediately prior to the casualty or as

otherwise approved by the Architectural Committee. The Owner of any damaged Unit and the
Architectural Committee shall be obligated to proceed with all due diligence hereunder, and such

- Owner shall cause reconstruction to commence within three (3) months after the damage occurs

and to be completed within nine (9) months after damage occurs, unless prevented by causes
beyond his reasonable control. A transferee of title to the Unit which is ‘damaged or within
which is located a damaged Residence shall commence and complete reconstruction in the
respective periods which would have remained for the performance of such obligations if the
Owner of the Unit at the time of the damage still held title to the Unit. However, in no event
shall such transferee of title be required to commence or complete such reconstruction in less
than thlrty (30) days from the date such transferee acqmred title to the Umt

() Pa _r_ty Walls.

(1) General Rules of Law to Apply. Each wall or fence
which is (i) built as a part of the original construction of the Units,
and (i1) separates the Units shall be treated as a party wall ("Party
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Wall"), subject to the general rules of law regarding common law
party walls and liability for property damage due to negligence or
willful acts or omissions modified as provided in this Section.

(11) Sharing of Repair and Maintenance. The cost of
reasonable repair and maintenance of a Party Wall shall be shared
equally by the Owners of the Units separated by such Party Wall.
However, each Owner shall be solely responsible for repainting the
side of any Party Wall facing his Residence.

(ii1) Destruction by Fire or Other Casualty. If a Party
Wall is destroyed or damaged by fire or other casualty, any Owner
whose Unit is affected thereby may restore it, and the Owner of the
other Unit which is affected thereby shall contribute equally to the
cost of restoration thereof without prejudice, however, to the right
of any such Owner to call for a larger contribution from the other
under any rule of law regarding liability for negligent or willful
acts or omissions. -

@iv) Weatherproofing. Notwithstanding any other
provision of this Article, an Owner who by his negligent or willful
act causes a Party Wall to be exposed to the elements or to
deteriorate or require repair or replacement shall bear the whole
cost of furnishing the necessary protection against such elements or
the necessary repairs or replacement.

) Right to Contribution Runs With Land. The right
of any Owner to contribution from any other Owner under this
Article shall be appurtenant to the land and shall pass to such
Owner's successors in title. , -

2.10. Useof Manage
The Board may contract with a Manager for the performance of mamtenance and repair and for

conducting other activities on behalf of the Association. The maximum term of any such
contract ("Management Contract") shall be one (1) year, unless a longer term is approved either
by vote or written assent of a majority of the Association's voting power, in which case the
Management Contract's maximum term shall be three (3) years. The maximum term of any
contract providing for Declarant's services to the Association or the Project shall also be three (3)
years. Each contract for Declarant's services and each Management Contract must provide for its
termination by either party thereto without cause and without payment of a termination fee upon
no more than ninety (90) days' written notice to the other party. R
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ARTICLE 111

3. Rights in Common Property.

3.1. Maintenance and Repair.. - ’ : ' ' ;f

~Declarant hereby reserves an easement over the ‘Common Area and Assoc1at10n Maintenance
- Areas for the benefit of the Association to enable it to perform its duties and exercise its powers.
~described in this Declaration. The Association's obligation to maintain the Common Property
and Association Maintenance Areas in any ‘Phase in which a Condominium is located
commences on the date Annual Assessments commence on Condominiums in such Phase Until
commencement of Annual Assessments on Condominiums in any Phase in which a
'Condominium is located, Declarant shall maintain the Common Property and Association ‘
Maintenance Areas in such Phase. The Association's obligation to maintain the Association .
Property in a Phase comprised solely of Association Property shall commence upon conveyance
of such Association Property to the Association. Declarant expressly reserves for the benefit of .
‘each Owner a nonexclusive easement over the yard area of the adjacent Unit as necessary to
. allow the Owner to maintain and repair the wall or fence surrounding the Owner's Unit in
‘accordance with the provisions of this Declaration.

3.2.  Partition. ,
Except as provided in this Declaration, there shall be no judicial partition of the Common Area,

or any part thereof, for the term of the Project, nor may Declarant, any Owner or any other
Person acquiring any interest in any Condominium in the Project seek any such judicial partition.

3.3. Members' Easements in Common Property.

Subject to this Declaration, every Member has, for himself, his Family, his tenants and guests, a
nonexclusive easement of access, ingress, egress, use and enjoyment of, in and to the Common
Property. Such easement is appurtenant to and passes with title to every Condominium in the |

Project.

3.4. Extent of Members'- Easemerits. ‘ _
The rights and easements of use and enjoyment of the Common Property created by this -
‘Declaration are subject to the Restrictions, which include, without limitation, the following:

(a) The Association's right, after Notice and Hearing, to suspend (i)

the rights and easements of any Member, and the Persons deriving such rights and
easements from any Member, for use and enjoyment of any recreation facilities

* located on the Common Property for any period during which the payment of any
Annual, Special, Capital Improvement or Reconstruction Assessment levied

~ against the Member and his Condominium remains delinquent, and (ii) such rights
and easements for the period set forth in the Bylaws for any violation of the
Restrictions. Any suspension for either nonpayment of any Assessment or
violation of the Restrictions does not waive or discharge the Member's obligation
to pay Assessments as provided herein.
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b) The Association's right to consent to or otherwise cause the
construction of additional Improvements on the Common Property and to consent
to or otherwise cause the alteration or removal of any existing Improvements on
the Common Property for the benefit of the Members. N ' ,, :

(c) The Association's right, acting through the Board, to grani, consent
to or join in the grant or conveyance of easements, licenses or rights-of-way in, on
or over the Common Property for purposes consistent with the intended use of the
Property as a residential Condominium projé_ct.

(d) Subject to this Declaration, each Owner's right to the exclusive use
and occupancy for the purposes designated in this Declaration or in any Recorded
Notice of Addition of the Exclusive Use Area appurtenant to his respective Unit.

(e) The rights and reservations of Declarant set forth in this

~

Declaration.

® The Association's right to reasonably restrict access to maintenance
and landscaped areas and similar areas of the Property.

(g) The Association's right to reasonably limit the number and
-frequency of guests and tenants of the Owners using the Common Property
recreational facilities.

(h) The Association's right to establish Rules and Regulations for the
use of the Common Property.

3.5. Right to Grant Easements.
‘Declarant hereby reserves, together with the right to grant and transfer the same, easements over

the Common Property, or any portion thereof, for the exclusive use by an Owner or Owners of
contiguous property as a yard, recreational, gardening, and/or landscaping area. Any such
easement may be conveyed by the Declarant prior to the last Close of Escrow for sale of a
Condominium in the Property. Such conveyance must be approved in advance by the Board of
Directors of the Association. The purpose of the easement, the portion of the Common Property
~ affected, the Unit to which the easement is appurtenant, and any restrictions on use of the
easement area shall be identified in the Recorded grant of easement.

3.6. Delegation of Use.
Any Owner entitled to the right and easement of use and enjoyment of the Common Property

may delegate those rights and easements in writing to his tenants, contract purchasers or
subtenants who reside in such Owner's Condominium, subject to reasonable notification and
regulation by the Board. An Owner who has delegated such right and easement may not use or
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enjoy the recreational facilities or equipment of the Property for so long as such delegation

remains in effect.

_ 3.7. Waiver of Use.
No Owner may exempt himself from personal liability for assessments duly levied by the’
Association, nor release such Owner's Condominium from the liens and charges thereof, by
waiving.use and enjoyment of the Common Property or by abandoning such Owner's

"Condominium.

- 3.8. Damage by Member.

To the extent permitted by California law, each Owner is liable to the Association for any
damage to the Common Property not fully reimbursed to the Association by insurance (including
without limitation any deductible amounts under any insurance policies against which the -
Association files a claim for such damage) if the damage is sustained due to the negligence,
willful misconduct or unauthorized or improper installation or maintenance of any Improvement
by the Owner, his guests, tenants or invitees, or any other persons deriving their right and
easement of use and enjoyment of the Common Property from the Owner, or such Owner's -
respective Family and guests. The Association may, after Notice and Hearing, (a) determine
whether any claim shall be made upon the insurance maintained by the Association, and (b) levy
a Special Assessment equal to any deductible paid and the increase, if any, in insurance
premiums directly attributable to the damage caused by such Owner or the person for whom such
Owner may be liable as described herein. If a Condominium is jointly owned, the liability of its
-Owners is joint and several, except to the extent that the Association has previously contracted in
writing with the joint owners to the contrary. After Notice and Hearing, the cost of correcting .
the damage to the extent not reimbursed to the Association by insurance shall be a Special

Assessment against such Owner.

ARTICLE IV

4. Architectural Review Committee.

. . 4.1.  Members of Committee. :

~ The Architectural Review Committee, sometimes referred to herein as the "Architectural
Committee" or the "Committee," shall be comprised of three (3) members. The initial members
of the Committee shall be representatives of Declarant until one (1) year after the original
issuance of the Final Subdivision Public Report ("Public Report") for Phase 1 ("First’
Anniversary"). After the First Anniversary the Board may appoint and remove one (1)'r'ne‘r'nber-'
of the Committee, and Declarant may appoint and remove a majority of the members of the
Committee and fill any vacancy of such majority, until the earlier to occur of (a) Close of Escrow
-for the sale of ninety percerit (90%)-of all the Condominiums in the Property and the Annexable
Territory, or (b) the fifth anniversary of the original issuance of the Public Report for Phase 1,
after which the Board may appoint and remove all of the members of the Committee. C'o’mmittee'
members appointed by the Board must be Members, but Committee members appointed by
Declarant need not be Members. The Committee has the right and duty to promulgate reasonable
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standards against'which to examine any request made pursuant to this Article in order to ensure
that the proposed plans conform harmoniously to the exterior design and existing materials of the
buildings in the Property. Board members may also serve as Committee members. '

: 4.2. Review of Plans and Snemﬁcatxons :
The Committee shall consider and act upon all plans and specifications submitted for its’ approval
‘under this Declaration and perform such other duties as the Board assigns to it, including
inspection of construction in progress to assure conformance with plans approved by the
Committee. No construction, installation or alteration of an Improvement, including
landscaping, in the Property may be commenced or maintained until the plans and specifications
therefor showing the nature, kind, shape, height, width, color, materials and location thereof have
been submitted to and approved in writing by the Committee; provided, however, that any
Improvement may be repainted without Committee approval so long as the Improvement is
repainted the identical color which it was last painted. Without limiting the generality of the
foregoing, the provisions of this Article IV apply to the construction, installation and alteration
of solar energy systems, as defined in Section 801.5 of the California Civil Code, subject to the
provisions of California Civil Code Section 714, the Clty Building Code, applicable zoning
regulations, and associated City ordinances. The Owner submitting the plans and specifications
("Applicant") shall obtain a written, dated receipt therefor from an authorized agent of the
Committee. Until changed by the Board, the address for the submission of such plans and
specifications is the Association's principal office. The Committee shall approve plans and
specifications submitted for its approval only if it determines that (a) the installation,
construction or alterations contemplated thereby in the locations indicated will not be detrimental
to the appearance of the surrounding area of the Property as a whole, (b) the appearance of any
structure affected thereby will be in harmony with the surrounding structures, (c¢) the installation,
construction or alteration thereof will not detract from the beauty, wholesomeness and
attractiveness of the Common Property or the enjoyment thereof by the Members, and (d) the
maintenance thereof will not become a burden on the Association. Declarant and any Person to
whom Declarant may assign all or a portion of its exemption hereunder need not seek or obtain
Architectural Committee approval of any Improvements constructed on the Property by

Declarant or such Person.

The Committee may condition its approval of proposals or plans and specifications for
any Improvement upon any of the following: (1) the Applicant's furnishing the Association with
security acceptable to the Association against any mechanic's lien or other encumbrance which
may be Recorded against the Property as a result of such work, (2) such changes therein as it -
deems appropriate, (3) the Applicant's agreement to grant appropriate easements to the -
Association for the maintenance of the Improvements, (4) the Applicant's agreement to install (at
its sole cost) water, gas, electrical or other utility meters to measure any increased consumption,
(5) the Applicant's agreement to reimburse the Association for the cost of such maintenance, or
(6) the Applicant's agreement to complete the proposed work within a stated period of time, and
may require submission of additional plans and specifications or other information prior to
~ approving or disapproving material submitted. The Committee may also issue rules or

guidelines setting forth procedures for the submission of plans for approval, requiring a fee to
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a‘ecompany each application for approval, or stating additional factors which it will consider in
reviewing submissions. The Committee may prov1de that the amount of the fee be uniform, or
that it be determined in any other reasonable manner, such as by the reasonable cost of the . '
constructlon alterations or installations contemplated. The Committee may require such detail
in plans and specifications submitted for its review as it deems proper, including without — ‘

iimitation, floor plans, site plans, drainage plans, elevation drawings and descriptions or samples S

of exterior material-and colors. Until receipt by the Committee of any required plans and
specifications, the Committee may postpone review of any plans submitted for approval. The
Committee shall transmit its decision and the reasons therefor to the Applicant at the address set
forth in the application for approval within forty-five (45) days after the Committee receives all
required materials. Any application submitted pursuant to this Section 4.2 shall be deemed
approved unless the Committee transmits written disapproval or a request for additional
information or materials to the Applicant within forty-five (45) days after the date the Committee
receives all required materials. The Applicant shall meet any review or permit requirements of
the City prior to making any construction, installation or alterations permitted hereunder.

4 3. Meetings of the Committee.

The Committee shall meet as necessary to perform its duties. The Committee may, by resolution
unanimously adopted in writing, designate a Committee Representative (who may, but need not,
be one of its members) to take any action or perform any duties for and on behalf of the
Committee except the granting of variances pursuant to Section 4.8. In the absence of such
designation, the vote or written consent of a majority of the Committee constitutes an act of the

Commnittee.

4.4.  No Waiver of Future Approvals.
The Committee's approval of any proposals or plans and specifications or drawings for any work
done or proposed or in connection with any other matter requiring the Committee's approval does
- not waive any tight to withhold approval of any similar proposals, plans and specifications,
drawings or matters subsequently or additionally submitted for approval.

4.5. Compensation of Members.

The Committee's members shall receive no compensation for services rendered other than
reimbursement for expenses incurred by them in performmg their duties. -

4.6, Insoectlon of Work.

- The Committee or its duly authorized representative may inspect any work for which approval of
plans is required under this Article IV ("Wor "). The right to inspect includes the right to require
-any Owner to take such action as may be necessary to remedy any noncompliance with the
Committee-approved plans for the Work or with the requlrements of this Declaration

: ("Noncomphance“)

(a) Time Limit. -The Committee's right to inspect the Work and notify
‘the responsible Owner of any Noncompliance shall terminate sixty (60) days after
the Work has been completed and the Committee has received written notice from -

. -
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the Owner that the Work has been completed. i the Commsittes Tails to send a
notice of Noncompliance to.an Owner before his time limfi expircs, the Work
shall be deemed to comply with the approved plans. -

(b) Remedy. 1f an Owner fails to remedy any Noncomphance within .
sixty (60) days from the date of notification from the Committee, the Committee =
shall notify the Board in writing of such failure. Upon Notice and Hearing, the
Board shall determine whether there is a Noncompliance and, if so, the nature
thereof and the estimated cost of correcting or removing the same.. If a
Noncompliance exists, the Owner shall remedy or remove the same within a
period of not more than forty-five (45) days from the date that notice of the Board
ruling is given to the Owner. If the Owner does not comply with the Board ruling
within that period, the Board may Record a Notice of Noncompliance and

~ commence a lawsuit for damages or injunctive relief, as appropriate, to remedy
the Noncompliance.

4.7.  Scope of Review.

The Architectural Committee shall review and approve, conditionally approve or disapprove all
plans submitted to it for any proposed construction, installation or alteration solely on the basis.
of aesthetic considerations, consistency with this Declaration, and the overall benefit or detriment
which would result to the immediate vicinity and the Property generally. The Committee shall
consider the aesthetic aspects of the architectural designs, placement of buildings, landscaping,
color schemes, exterior finishes and materials and similar features. The Committee's approval or
disapproval shall be based solely on the considerations set forth in this Article IV. The
Committee is not responsible for reviewing, nor may its approval of any plan or design be
deemed approval of, any plan or design from the standpoint of structural safety -or conformance
with building or other codes. The Architectural Committee may consider the impact of views
from other Residences or Condominiums and reasonable privacy right claims as factors in
reviewing, approving or disapproving any proposed landscaping, construction or other
~ Improvement. However, Declarant does not warrant any protected views within the Property and .

no Residence or Condominium is guaranteed the existence or unobstructed continuation of any

particular view.

4.8.  Variances.
The Committee may authorize variances from compliance with any of the archltectural
provisions of this Declaration, including without limitation, restrictions upon height, size, floor
area or placement of structures, or similar restrictions, when circumstances such as topography,
natural obstructions, hardship, aesthetic or environmental consideration may require. Such
variances must be evidenced in writing, must be signed by a majority of the Committee, and
become effective upon Recordation. After Declarant has lost the right to appoint a majority of
the Committee's members, the Board must approve any variance recommended by the
Committee before any such variance becomes effective. If such variances are granted, no
violation of the covenants, conditions and restrictions contained in this Declaration shall be
deemed to have occurred with respect to the matter for which the variance was granted. The
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granting of such a variance does not waive any of the terms and provisions of this Declaration for

any purpose except as to the particular property and particular provision hereof covered by the

variance, nor does it affect the Owner's obligation to comply with all applicable govemmental
_ordinances affecting the use of his Residence. :

49.  Appeals.
For so long as Declarant has'the right to appomt and remove a maj onty of the Commlttee S

members, the Committee's decisions are final, and there is no appeal to the Board. When
Declarant is no longer entitled to appoint and remove a majority of the Committee's members,
~the Board may adopt policies and procedures for the appeal of Committee decisions to the Board.
~ The Board has no obligation to adopt or implement any appeal procedures, and in the absence of
. Board adoption of appeal procedures, all Committee decisions are final.

ARTICLE V

5.. Association Maintenance Funds and Assessments.

-

5.1.  Personal Obligation of Assessments.

Declarant, for each Condominium owned by it, hereby covenants to pay, and each Owner, by
acceptance of a deed to a Condominium, whether or not it shall be so expressed in such deed, 1s
- deemed to covenant to pay to the Association (a) Annual Assessments, (b) Special Assessments,
(c) Reconstruction Assessments and (d) Capital Improvement Assessments; such assessments to
be established and collected as provided herein. The Association may not levy or collect any-
_Annual Assessment, Capital Improvement Assessment, Special Assessment or Reconstruction
Assessment that exceeds the amount necessary for the purpose for which it is levied. Except as
provided in this Section 5.1, all such assessments (other than Special Assessments), together with
interest, costs, and reasonable attorneys' fees for the collection thereof, are a charge and a
continuing lien on the Condominium against which such assessment is made. Each such
assessment (including Special Assessments), together with interest, costs and reasonable
attorneys' fees, is also the personal obligation of the Person who was the Owner of the
Condominium at the time when the assessment fell due. The personal obligation for delinquent
assessments may not pass to any new Owner ("Purchaser") unless expressly assumed by the

. Purchaser..’

5.2.. Maintenance Funds of Association.

" The Board shall establish no fewer than two (2) separate Association Maintenance Fund accounts

- into which shall be deposited all monies paid to the Association and from which disbursements

shall be made, as provided herein, in the Association's performance of functions under this

Declaration. The Association Maintenance Funds may be established as trust accounts at a

banking or savings institution and shall include: (a) an Operating Fund for current Common -

- Expenses, (b) an adequate Reserve Fund for the deposit of Reserves attributable to Improvements

within the Common Property (which would not reasonably be expected to occur on an annual or

* more frequent basis), and for payment of deductible amounts for insurance policies which the.
Association obtains as provided in Section 9.1 hereof, and (c) any-other funds which the Board -

4.

1ADOCSUAMZ 1 13\26531000:CCRS\02601 76 04 e
‘ 10/22/97




may establish to the extent necessary under the Declaration's provisions. Nothing contained
herein precludes the establishment of additional Maintenance Funds by the Association, so long
as the amounts assessed, deposited into, and disbursed from any such Fund are designated for

purposes authorized by this Declaration.

5.3. . Purpose of Assessments.
The assessments shall be used exclusively to (a) promote the Owners' recreation, health, safety
and welfare, (b) operate, replace, improve and maintain the Common Property, and (c) discharge
any other Association obligations under the Declaration. All amounts deposited into the
Maintenance Funds must be used solely for the common benefit of all of the Owners for
purposes authorized by this Declaration. Disbursements from the Operating Fund shall be made
by the Board for such purposes as are necessary for the discharge of its responsibilities herein for
the common benefit of all of the Owners, other than those purposes for which disbursements
from the Reserve Fund are to be used. Disbursements from the Reserve Fund shall be made by
the Boatd only for the purposes specified in this Article V and in Section 1365.5(c) of the
California Civil Code, as amended. If the Association decides to use or transfer reserve funds to
pay for litigation, the Association must notify its Members of the decision the next available
mailing. Such notice shall provide an explanation of why the litigation is being initiated or
defended, why operating funds cannot be used, how and when the reserve funds will be replaced,
and a proposed budget for the litigation. The notice must state that the Members have a right to
review an accounting for the litigation which will be available at the Association's office. The
accounting shall be updated monthly. Association assessments or funds may not be used to abate
any annoyance or nuisance emanating from outside the boundaries of the Property or in support
of Federal, State or local political activities intended to influence governmentai action affecting
areas outside the boundaries of the Property (e.g., endorsement or support of political candidates,
legislative or administrative actions by any governmental agency). Annual Assessments shall
only be used to satisfy Common Expenses as provided herein and in the Bylaws.

. 5.4 Limitations on Annual Assessment Increases.
The Board shall levy Annual Assessments as follows:

(a) Maximum Authorized Annual Assessment for Initial Year of
Operations. Until the first day of the Fiscal Year immediately following the
Fiscal Year in which Annual Assessments commence, the Board may levy an
Annual Assessment per Condominium in an amount which exceeds one hundred
twenty percent (120%) of the amount of Annual Assessments disclosed for the
Property in the most current Budget filed with and approved by DRE at the time
Annual Assessments commence only if the Board first obtains the approval of
Members casting a majority of votes at a meeting or election of the Association in

~ which more than fifty percent (50%) of the Members are represented ("Increase
‘Election"). Notwithstanding the foregoing, this Section does not limit Annual
Assessment increases necessary for addressing an "Emergency Situation” as
defined in Section 5.4(e).
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(b) - Maximum Authorized Annual Assessment 'for'Subseguént Fiscal -
Years. Starting with the first Fiscal Year immediately following the Fiscal Year
in which Annual Assessments commence, the-Board may levy Annual
Assessments which exceed the Annual Assessments for the 1mmed1ately

preceding Fiscal Year only as follows:

: 6) If the increase in Annual Assessments is less than or
equal to twenty percent (20%) of the Annual Assessments for the"
immediately preceding Fiscal Year, then the Board must either (a).
have distributed the Budget for the current Fiscal Year in
accordance with Section 1365(a) of the California Civil Code, or
(b) obtain the approval of Members casting a majority of votes in
an Increase Electioni‘

- (i) If the increase in Annual Assessments is greater
than twenty percent (20%) of the Annual Assessments for the
immediately preceding Fiscal Year, then the Board must obtain the
approval of Members casting a majority of votes in an Increase
Election.

Notwithstanding the foregoing, this Section does not limit Annual
Assessment increases necessary for addressing an "Emergency
Situation" as defined in Section 5.4(e).

(c) Supplemental Annual Assessments. If the Board determines that

the Association's important and essential functions may be properly funded by an
Annual Assessment in an amount less than the maximum authorized Annual
Assessment described above, it may levy such lesser Annual Assessment. If the
Board determines that the estimate of total charges for the current year is or will
become inadequate to meet all Common Expenses, it shall immediately determine
 the approximate amount of the inadequacy. Subject to the limitations described in-
Sections 5.4(a) and (b) above and (e) below, the Board may levya supplemental
Annual Assessment reflecting a revision of the total charges to be assessed agamst

each Condominium.

- (d) Automatic Assessment Increases. Notwithstanding any other
-provisions-of this Section 5.4, upon Declarant's annexation of any portion of the
Annexable Territory pursuant to Article XVI, the Annual Assessment shall be
‘automatically increased by the additional amount, if any, necessary to maintain
~ the Common Property in or abutting such Annexable Territory in accordance with
the standards prescribed by the then current DRE Operating Cost Manual, or if the
Operating Cost Manual is no longer maintained by DRE, pursuant to standards
prescribed by comparable maintenance cost guidelines prepared in accordance
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with prudent property management practices. However. such increase shall occur

only if (i) the annexation of such Annexable Territory is permitted by DRE, and

VA or FHA, and (ii) the amount of such increase does not result in the levy of an
- Annual Assessment which is greater than the maximum potential Annual

Assessment disclosed in all Final Subdivision Public Reports for the Property

previously issued by DRE. : : >

(e) Emergency Sltuatlon - For purposes of Sections 5.4(a), 5:4(b) and

5.6, an "Emergency Situation” is any one of the following:

(i) An extraordinary expense required by an order of a
court;

(11) An extraordinary expense necessary to repair or
maintain the Property or any portion thereof for which the
Association is responsible where a threat to personal safety on the
Property is discovered; and

(ii1) An extraordinary expense necessary to repair or

maintain the Property or any portion thereof for which the

Association is responsible that could not have been reasonably

foreseen by the Board when preparing the Budget. Prior to the

imposition or collection of an assessment pursuant to this

Subparagraph (ii1), the Board shall adopt a resolution containing

written findings as to the necessity of the extraordinary expense

involved and why the expense was not or could not have been

reasonably foreseen in the budgeting process. The resolution shall

be distributed to the Members with the Notice of Delinquent

Assessment.

5.5. Annual Assessments/Commencement Collection: -
Annual Assessments shall commence on all Condominiums in a Phase on the first day of the first
calendar month following the first Close of Escrow in such Phase. All Annual Assessments shall
be assessed uniformly and equally against the Owners and their Condominiums based upon the:

“number of Condominiums owned by each Owner except as may be otherwise provided in a

Notice of Addition. Annual Assessments for fractions of any month involved shall be prorated.
Declarant shall pay its full pro rata share of the Annual Assessments on all unsold :
Condominiums for which Annual Assessments have commenced. The Board shall fix the
amount of the Annual Assessment against each Condominium at least thirty (30) days in advance
of each Annual Assessment period. However, unless otherwise established by the Board, the
initial Annual Assessments shall be assessed in accordance with the most recent Budget on file
with and approved by DRE. Written notice of any change in the amount of any Annual
Assessment, Capital Improvement Assessment or Reconstruction Assessment shall be sent via
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first-class mail to every Owner subject thereto not less than thirty (30) nor more than sixty (60)
days prior to the mcreased assessment becoming due :

The Board may determine that funds in the Operating Fund at the end of the Flscal Year
be retained and used to reduce the following Fiscal Year's Annual Assessmerits. Upon
- dissolution of the Association incident to the abandonment or termination of the Property asa
-Condominium project, any amounts remaining in any of the Maintenance Funds shall be <
distributed to or for the benefit of the Members in the same proportions as such monies. were

" collected from the Members.

Declarant and any other owner of a Umt Wthh has not been constructed are exempt ﬁom -
: payment of that pomon of the Annual Assessment which is for the purpose of defraying
- expenses and reserves directly attributable to the existence and use of the Unit. This exemption
includes, without limitation, expenses and reserves relating to roof replacement, exterior
maintenance, walkway and carport lighting, cable television, refuse disposal, and domestic water
supplied to the Unit. Such exemption remains in effect only until the earlier to occur of (a) the
recordation of a notice of completionof the building containing the Unit, (b) the occupation or
use of the Unit, or (c) completion of all elements of the Condominium structures that the

Association is obligated to maintain.

- Notwithstanding any other provisions of this Declaration, until the earlier to occur of (a)
the Recordation of a notice of completion of an Improvement on the Association Property, or (b)
the placement of such Improvement into use, each Owner (including Declarant) shall be exempt
from paying that portion of any Annual Assessment which is for the purpose of defraying
expenses and reserves directly attributable to the existence and use of such Improvement.

Each Member shall pay to the Association his Annual Assessment in installments at such
frequency and in such amounts as established by the Board. Each installment of Annual
Assessments may be paid by the Member to the Association in one check or in separate checks
" as payments attributable to specified Association Maintenance Funds. If any payment of an
- Annual Assessment installment (a) is less than the amount assessed and (b) does not specify the
Association Maintenance Fund or Funds into which it should be deposited, then the amount
~ received shall be credited in order of priority first to the Operating Fund, until that portion of the
~ Annual Assessment has been satisfied, and second to the Reserve Fund.

5.6. - Capital Improvement Assessments.

“The Board may levy, in any Fiscal Year, a Capital Improvement Assessment or Reconstruction
Assessment applicable to that Fiscal Year only to defray, in whole or in part, the cost of any
~construction, reconstruction, repair or replacement of a capital Improvement or other such
addition upon the Common Property including fixtures and personal property related thereto. No
. Capital Improvement Assessments in any Fiscal Year which, if added to the Capital '
* Improvement Assessments already levied dunng such Fiscal Year, exceed five percent (5%) of
the Association's Budgeted gross expenses for such Fiscal Year, may be levied without the vote
or written consent of Members casting a majority of votes at an Increase Election.
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Notwithstanding the foregoing, the Board may levy in any Fiscal Year, a Capital Improvement
Assessment applicable to that Fiscal Year which exceeds five percent (5%) of the Association's
Budgeted gross expenses for such Fiscal Year if such increase is necessary. for addressmg an
Emergency Situation as defined in Section 5.4(e).

5.7. D_@_hgqye_rwy ,
Any installment of an assessment is delinquent if not paid w1th1n fifteen (15) days of the'aue date

established by the Board. Any installment of Annual Assessments, Capital Improvement
Assessments, Special Assessments, or Reconstruction Assessments not paid within thirty (30)
days after the due date, plus all reasonable costs of collection (including attorneys' fees) and late -
charges as provided herein bears interest at the maximum rate permitted by law commencing
thirty (30) days from the due date until paid. The Board may also require the delinquent Owner
to pay a late charge in accordance with California Civil Code Section 1366(d)(2). The
Association need not accept any tender of a partial payment of an assessment installment and all
costs and attorneys' fees attributable thereto, and any acceptance of any such tender does not
‘waive the Association's right to demand and receive full payments thereafter.

5.8.  Creation and Release of Lien. »
All sums other than Special Assessments assessed in accordance with this Declaration constitute
a lien on the respective Condominium prior and superior to (a) any declaration of homestead
Recorded after the Recordation of this Declaration, and (b) all other liens, except (i) all taxes,
bonds, assessments and other levies which, by law, would be superior thereto, and (i) the lien or
charge of any first Mortgage of record (meaning any Recorded Mortgage or Deed of Trust with
first priority or seniority over other Mortgages or Deeds of Trust) made in good faith and for
value and Recorded prior to the date on which the "Notice of Delinquent Assessment” (described
in this Section) against the respective Condominium was Recorded. Before the Association may
place a lien upon an Owner's Condominium to collect a past due assessment, the Association
shall send a written notice to the Owner by certified mail which contains the following
information: (i) the fee and penalty procedure of the Association, (ii) an itemized statement of the
charges owed by the Owner, including the principal owed, any late charges and the method of
calculation, any attorney’s fees, (iii) the collection practices used by the Association, and (iv) a
statement that the Association may recover the reasonable costs of collecting past due
assessments. The lien becomes effective upon Recordation by the Board or its authorized agent
of a Notice of Delinquent Assessment ("Notice of Delinquent Assessment") securing the
payment of any Annual, Capital Improvement or Reconstruction Assessment or installment
thereof levied by the Association against any Condominium Owner, as provided in Section 1367
of the California Civil Code. The Notice of Delinquent Assessment must recite (i) the amount of
the assessment or installment, as the case may be, and other authorized charges and intereét,
including the cost of preparing and Recording the Notice of Delinquent Assessment, (ii) the
expenses of collection in connection with any-delinquent installments, including without
limitation reasonable attorneys' fees, (iii) a sufficient description of the Condominium against
which the same has been assessed, (iv) the Association's name and address, (v) the name of the
Owner thereof, and (vi) in order for the lien to be enforced by nonjudicial foreclosure, the name
and address of the trustee authorized by the Association to enforce the lien by sale. The Notice -

220.

1ADOCS\HMZ ) §3\2653-N000\CCRS\0260176.04
10/22/97



of Delinquent Assessment must be signed by an authorized Association officer or agent and must
be mailed in the manner set forth in Section 2924b of the California Civil Code to the Owner of
record of the Condominium no later than (10) calendar days after recordation. The lien relates
only to the individual Condominium against which the assessment was levied and not to the -
Property as a whole. A monetary penalty imposed by the Association as a dlscxphnary measure.
for failure of an Owner to comply with the Restrictions may not become a lien enforceable by
R nonjudlclal foreclosure against such Owner’s Condominium; provided, however, that menetary
. penalties imposed for late payments and as a means of reimbursing the Association for costs

~ incurred for the repair of damage to Common Property for which an Owner or an Owner’s guests

or tenants were fesponsible may become a lien against such Owner’s Condominium enforce_able_

by the sale of the Condominium in accordance with Section 5.9. -Upon payment of the full - -
- amount claimed in the Notice of Delinquent Assessment, or other satisfaction thereof, the Board
‘shall cause to be Recorded a Notice of Satisfaction and Release of Lien (“Notice of Release")
stating the satisfaction and release of the amount claimed. The Board may require the applicable
Owner to pay a reasonable charge, to be determined by the Board, for the preparation and -
Recordation of the Notice of Release before Recording it. Any purchaser or encumbrancer who -
has acted in good faith and extended-value may rely upon the Notice of Release as conclusive
evidence of the full satisfaction of the sums stated in the Notice of Delinquent Assessment.

5.9. Enforcement of Liens.
The Board shall enforce the collection of amounts due under this Declaration by one (1) or more
of the alternative means of relief afforded by this Declaration. The lien on a Condominium may
be enforced by sale of the Condominium by the Association, the Association's attorneys, any title
insurance company authorized to do business in California, or other persons authorized to
conduct the sale as a trustee, after failure of the Owner to pay any Annual, Capital Improvement
or Reconstruction Assessment, or installment thereof, as provided herein. The sale shall be -
conducted in accordance with the provisions of the California Civil Code applicable to the ‘
exercise of powers of sale in Mortgages, or in any manner permitted by law. The Association (or .
any Ownet if the Association refuses to act) may sue to foreclose the lien if (a) at least thirty (30)
days have elapsed since the date on which the Notice of Delinquent Assessment was Recorded
and (b) at least ten (10) days have elapsed since a copy of the Notice of Delinquent Assessment
was mailed to the-Owner affected thereby. The Association may bid on the Condominium at
foreclosure sale, and acquire and hold, lease, mortgage and convey the same. Upon complenon
- of the foreclosure sale, the Association or the purchaser at the sale may file suit to secure =~
occupancy of the defaulting Owner's Unit, and the defaulting Owner shall be required to pay the ’
reasonable rental value for the Unit during any period of continued occupancy by the defaulting
Owner or any persons claiming under the defaulting Owner. Suit to recover a money ]udgment
. for unpald assessments shall be maintainable without foreclosing or waiving any lien securing
* . the'same, but this provision or any suit to recover a money judgment does-not affirm the -
“adequacy of money damages. Any recovery resulting from a suit at law or in equity initiated ‘
pursuant to this Section may include reasonable attorneys' fees as fixed by the court. - '
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5.10. Priority.of Assessment Lien. | -
Mortgages Recorded before a Notice of Delinquent Assessment have lien priority over the Notice
of Delinquent Assessment. Sale or transfer of any Condominium does not affect the assessment
lien, except that the sale or transfer of any Condominium pursuant to judicial or nonjudicial
foreclosure of a first Mortgage extinguishes the lien of such assessments as to ‘payments which
" became due prior to such sale or transfer. No sale or transfer relieves such Condominium from
liens for any assessments thereafter becoming due. No Person who obtains title to a <
Condominium pursuant to a judicial or nonjudicial foreclosure of the first Mortgage is liable for
the share of the Common Expenses or assessments chargeable to such Condominium which
became due prior to the acquisition of title to the Condominium by such Person. -Such unpaid
share of Common Expenses or assessments is a Common Expense collectlble from all of the

Owners including such Person.

5.11. Alternative Dispute Resolution.

An Owner may dispute the assessments imposed by the Association if such Owner pays in full
(i) the amount of the assessment in dispute, (ii) any late charges, (iii) any interest, and (iv) all
fees and costs associated with the preparation and filing of a Notice of Delinquent Assessment
(including mailing costs and attorneys fees not to exceed four hundred twenty-five dollars
($425), and states by written notice that such amount is paid under protest, and the written notice
is mailed by certified mail not more than thirty (30) days from the Recording of a Notice of
Delinquent Assessment. Upon receipt of the written notice, the Association shall inform the
Owner in writing that the dispute may be resolved through alternative dispute resolution as set’

forth in Civil Code Section 1354.

- The right of any Owner to utilize alternative dispute resolution under this Section may
not be exercised more than two times in any single calendar year, and not more than three times
within any five calendar years. Nothing within this section shall preclude any Owner and the
Association, upon mutual agreement, from entering into alternative dispute resolution in excess
of the limifs set forth herein. An Owner may request and be awarded through alternative dispute
resolution reasonable interest to be paid by the Association in the total amount paid under items
(i) through (iv) above, if it is determined that the assessment levied by the Assomatlon was not

' correctly levied.

5. 12 Receivers. : :
In addition to the foreclosure and other remedies granted the Association herein, each Owner by

acceptance of a deed to such Owner's Unit, hereby conveys to the Association all of such

Owner's right, title and interest in all rents, issues and profits derived from and appurtenant to
such Unit, subject to the right, power and authority of the Association to collect and apply such
rents, issues and profits to any delinquent Assessments owed by such Owner, reserving to the
Owner the right, prior to any default by the Owner in the payment of Assessments, to collect and
retain such rents, issues and profits as they may become due and payable. Upon any such default
the Association may, upon the expiration of thirty (30) days following delivery to the Owner of
the "Notice of Delinquent Assessment" described herein, either in person, by agent or by receiver
to be appointed by a court, and without regard to the adequacy of any security for the
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‘indebtedness secured by the lien described herein, (a) enter in or upon and take possession of the
Unit or any part thereof, (b) in the Association's name sue for or otherwise collect such rents,
issues and profits, including those past -due and unpaid, and (c) apply the same less allowable. -

~ expenses of operation, to any delinquencies of the Owner hereunder, and in such order as'the -

- Association may determine. The entering upon and taking possession of the Unit, the collectlon
~ of rents, issues and profits and the application thereof, shall not cure or waive any default;or

‘notice of default hereunder or 1nvahdate any act done pursuant to such notice :

~5.13. Capital Contrlbutlons to the Association.

Upon the acquisition of record title to a Condominium from Declarant each Owner of'a
Condominium shall contribute to the capital of the Assomatlon an amount equal to F1ﬁy—Two
Dollars and Fifty-Five Cents ($52.55), which is the amount equal to one-hundreth (1/100) of the
product of two (2) monthly installments of Annual Assessments from the Phase 1 Budget (as
reflected in the Final Subd1v1smn Public Report for Phase 1), multiplied by eighteen (18), which
is the number of Condominiums in Phase 1. This amount shall be deposited by the buyer into
the purchase and sale escrow and disbursed therefrom to the Association or to Declarant if
Declarant has previously advanced such funds to the Association.

ARTICLE VI

6.  Project Easements.

6.1.  Access.
Declarant reserves for the benefit of the Owners reciprocal, nonexclusive easements for access,

~ingress and egress over all of the Common Property, including any private streets or driveways
currently existing in the Property or subsequently added to it, which easements may be conveyed

" by Declarant to Owners for so long as Declarant owns any interest in the Property. Subject to the -

‘provisions-of this Declaration governing use and enjoyment thereof, the easements may be used
by all Owners and their guests, tenants and invitees residing on or temporanly visiting the
Property, for walkways, vehicular access and such other purposes reasonably necessary for use
and enjoyment of'a Condomlmum in the Project. o : :

. '6.2. Maintenance and Repair.
Declarant reserves for the benefit of the Board and all Association agents, ofﬁcers and

employees, nonexclusive easements over the Common Property and the Exclusive Use Areaas
‘necessary to perform maintenance, repairs and all other duties of the Association in accordance

- ->w1th the prov1smns of this Declaration.

- 6.3.  Exclusive Use Area.
Declarant reserves for the benefit of certain Owrers excluswe casements over the Project for use
of the Exclusive Use Area, including without limitation for yard purposes as shown and a331gned

on the Condomxmum Plan or Plans for the Project.
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6.4. Utility Easements.
Declarant reserves the right to grant additional easements and rights-of-way over the Property to

utility companies and public agencies, as necessary, for the proper development and disposal of
the Property. Such right of Declarant shall expire with respect to (1) any Phase upon Close of
Escrow for the sale of all Condominiums in such Phase, or (ii) all Phases on the seventh
anniversary of original issuance by DRE of the Final Subdivision Public Report for Phasgil.

6.5.  Encroachments.
Declarant reserves for its benefit and the benefit of the Owners and the Association a reciprocal - -
easement appurtenant to each Unit over the Units and the Common Property for the purpose of
(i) accommodating any existing encroachment of any wall or any other authorized Improvement,
(ii) accommodating encroachment of the upper floors of some Units into yards or Exclusive Use
Areas of other Units; and (iii) maintaining the same and accommodating authorized construction,
reconstruction, repair, shifting, movement or natural settling of the Dwelling Units or other
Improvements.. Declarant further reserves easements and reciprocal negative easements for
utility services and repairs, replacement and maintenance of the same over all of the Common:
Property for the benefit of the Ownefs. Declarant reserves for the benefit of the Property, the
Owners and the Association, reciprocal nonexclusive easements for drainage of water over,
across and upon the Property. Use of the foregoing easements may not unreasonably interfere
with each Owner's use and enjoyment of adjoining Units. No portion of the Common Property,
including without limitation parking spaces and other amenities contemplated as a part of the
Property, is proposed to be leased by Declarant to the Owners or the Association.

6.6. Completion of Improvements.

Declarant reserves for its benefit the right and easement to enter the Property to complete any
Improvement which Declarant deems desirable to implement Declarant's development plan.

6.7. - Reciprocal Easement Agreement.

Declarant assigns to Association all of the rights and delegates all of the duties of the "Adjacent
Association" defined in the Reciprocal Easement Agreement as the rights and obligations relate
to the Property. As each Phase of Development is added to the Property, the rights and

~ obligations of the Adjacent Association shall automatically be transferred to the Association
effective upon the first Close of Escrow in the Phase. Declarant assigns to Owners all of the
rights and delegates all of the duties of the "Adjacent Owners" defined in the Reciprocal
Easement Agreement as the rights and obligations relate to the Property. As each Phase of
Development is added to the Property, the rights and obligations of the Adjacent Owners shall
automatically be transferred to the Owners effective upon the first Close of Escrow in the Phase.

ARTICLE VII

7. Declarant's Rights and Reservations.

Nothing in the Restrictions limits, and no Owner or the Association may do anything to interfere
“with, the right of Declarant to (a) subdivide or resuvbdivide any portion of the Property, (b)
complete or modify Improvements to and on the Common Property or any portion of the
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Property owned solely or partially by Declarant, (c) alter the foregoing or its construction plans -
and designs, (d) modify its development plan for the Property and the Annexable Territory,
including without limitation designating and redesignating Phases and constructing Residences
of larger or smaller sizes, values, or of different types, or (€) construct such additional
Improvements as Declarant deems advisable in the course of development of the Property so
long as any Condominium in the Project remains unsold Declarant s rights hereunder mc}ude
" but are not limited to, the right to install and maintain such structures, displays, signs, bﬂlboards
flags and sales offices as may be reasonably necessary to conduct Declarant's business of
completing the work and disposing of the Condominiums by sale, resale, lease or otherwise.
~-Each Owner, by accepting a deed to a Condominium, hereby acknowledges that Declarant's
activities may. temporarily or permanently impair the view of such Owner and may constitute an
inconvenience or nuisance to the Owners, and hereby consents to such impairment,
inconvenience or nuisance. This Declaration does not limit Declarant's right, at any time prior to
acquisition of title to a Condominium in the Project by a purchaser from Declarant, to establish
on that Condominium additional licenses, easements, reservations and rights-of-way to itself, to
utility companies, or to others as may be reasonably necessary to the Property's proper .
development and disposal. Declarart may use any Condominiums owned by Declarant in the
Project as model home complexes or real estate sales or leasing offices. Declarant need not seek
or obtain Architectural Committee approval of any Improvement Declarant constructs or places
on any portion of the Property. Declarant may assign its rights under the Restrictions to any
successor in interest to any portion of Declarant's interest in any portion of the Property by a
written assignment. Notwithstanding any other provision of this Declaration, no amendment
may be made to this Article without the prior written approval of Declarant. Each Owner hereby
grants, upon acceptance of his deed to his Unit, an irrevocable, special power of attorney to
Declarant to execute and Record all documents and maps necessary to allow Declarant to
exercise its rights under this Article. Declarant and its prospective purchasers of Condominiums
are entitled to the nonexclusive use of the Common Property and any recreational facilities
thereon, without further cost for access, ingress, egress, use or enjoyment, in order to (a) show
the Property to prospective purchasers, (b) dispose of the Property as provided herein, and (c)
develop and sell the Annexable Territory. Declarant, its successors and tenants, are also entitled
to the nonexclusive use of ‘any portions of the Property which comprise private streets, drives and -
walkways for the purpose of ingress, egress and accommodating vehicular and pedestrian traffic -
to and from'the Property and the Annexable Territory. The use of the Common Property by = -
Declarant may not unreasonably interfere with the use thereof by the other Owners. The
Association shall provide Declarant with all notices and other documents to which a Beneficiary
is entitled pursuant to this Declaration, provided that Declarant shall be provided such notices '
- _and other documents without maklng written request therefor. Commencing on the-date on ‘
which Declarant no longer has an elected representative on the Board, and continuing until the
later to occur of the date on which Declarant (i) no longer owns a Unit in the Property or (ii)
~ cannot unilaterally annex property to the Property, the Associationshall provide Declarant with
“written notice of all meetings of the Board as if Declarant were an Owner and Declarant shall be’
‘entitled to have a representative present at all such Board meetings ("Declarant's :
Representative"). The Declarant's Representative shall be present in an advisory capacity only
and shall not be a Board member or have any right to vote on matters coming before the Board.
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ARTICLE VIII

8. Residence and Use Restrictions. |
The Property shall be held, used and enjoyed subject to the followmg I'CSU‘ICUOHS and the

exemptions of Declarant set forth in this Declaration.
8.1. Slﬁgle Family Residences. =
That portion of the Unit comprising the Residence shall be used as a dweIhng fot a single Family

and for no other purpose. The number of natural Persons residing in any Unit shall not exceed
three (3) per bedroom in such Unit. An Owner may rent his Unit to a single Family provided
that is rented pursuant to a lease or rental agreement which is (a) in writing and (b) subject to all
of the provisions of this Declaration.

8.2.  Parking and Vehicular Restrictions. |

(a) Designation of Parking Areas. The parking areas in the Project are
divided into three categories: (i) parking areas in the garage portion of the
Residences ("Garages"), (ii) parking areas located in the driveways adjacent to the
Residences depicted on Exhibit "E" attached hereto ("Driveway Parking Spaces"),
and (iii) parking areas on the Association Property designated as open guest '
parking on Exhibit “E” attached hereto ("Association Parking Areas"). The
Driveway Parking Spaces are assigned to theUnits served by the driveways where
the Driveway Parking Spaces are located.

(b) Categories of Vehicles.

) Authorized Vehicles. The following vehicles are Authorized
Vehicles: standard passenger vehicles, including without limitation automobiles, passenger vans
designed to accommodate ten (10} or fewer people, motorcycles and pickup trucks having a
‘manufacturer's rating or payload capacity of one (1) ton or less. Authorized Vehicles may be
parked in any portion of the Property intended for parking of motonzed vehicles, subject to the

'restrlctlons in this Declaration.

2) Prohibited Vehicles. The following vehicles are Prohibited
Vehicles: (i) recreational vehicles (e.g., motorhomes, travel trailers, camper vans, boats, etc.),
(i) commercial-type vehicles (e.g., stakebed trucks, tank trucks, dump trucks, step vans, concrete
trucks, etc.), (iii) vehicles with commercial signage that cannot be removed (iv) buses or vans
designed to accommodate more than ten (10) people, (v) vehicles having more than two (2)
axles, (vi) trailers, inoperable vehicles or parts of vehicles, (vii) aircraft, other similar vehicles or
any vehicle or vehicular equipment deemed a nuisance by the Board. As a general rule, ‘
Prohibited Vehicles may not be parked, stored or kept on any public or private street within,
adjacent to or visible from the Property or any other Common Property parking area except for
brief periods for loading, unloading, making deliveries or emergency repairs. Prohibited .
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Vehicles may onfy be parked in Garageé if (a) they do not cause Authdrized’Vehicles to be
parked in areas outside of Garages, and (b) if they are authorized by the Board.

(c) General Restrictions.

(D) Garages. Owners must park their vehicles in their Garages, .except. ~

as provided in sections (c)(2) and (c)(3) below. Owners may.use portions of their Garage’s for
storage, subject to regulation by the Board, so long as the storage does not interfere with use of

any of the parking spaces in the Garage.

A ) Dnveway Pa:kmg Spaces The Driveway Parkmg Spaces may
‘only be used in connection with the Residence to which they are assigned. Some Driveway
Parking Spaces are designated for guest use only. These Driveway Parking Spaces may only be
used by guests of the Owners of the designated Residences. Driveway Parking Spaces that are
not restricted to guest use only may be used by the Owner of the designated Residence or the

Owner's guests.

-

3) Association Parking Areas. Association Parking Areas may only
be used in accordance with rules and regulations adopted by the Board. Association Parking
Areas are intended to be reserved primarily for use by guests of residents in the Project. Owners
are generally prohibited from parking in the Association Parking Areas. The Board has the
power to make exceptions to this restriction allowing Owners to park their vehicles in the
Association Parking Areas for limited periods of time in specific situations s‘u.ch as when an

-Owner is moving into or out of the Project. Such exceptions may only be made in a modification -

of the parking Rules and Regulations.

(d) Parking Regulations. The initial parking regulations for the

- Association Parking Areas are attached hereto as Exhibit "E". The Board may
modify the regulations for the Association Parking Areas so long as the
regulations do not conflict with this Declaration with'the prior written approval of
the Board of Directors of the Elysian Community Association. The Board shall
‘enforce all parking and vehicle use regulations applicable to the Property,
including removing violating vehicles from the Property. pursuant to California
Vehicle Code Section 22658.2 or other applicable ordinances or statutes. If the-
Board fails to enforce any of the parking or vehicle use regulations, the City may

-~ enforce such regulations in accordance with applicable laws and ordinances.

(e) ~ Parking in Elysmn Elysian i is the commumty adjacent to the
PrOJect Although Owners will share use of the entry street and a designated
-recreation facility in Elysian with the members of the Elysmn Community
Association and their guests, Owners do not have the right to park in any of the
‘parking areas in Elysian unless they are visiting residents of Elysian and abiding
‘by the Elysian Community Association's rules and regulations. Owners, their
Familics, guests, tenants or invitees who park in Elysian in violation of Elysian's -
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rules and regulations can be fined by the Association or ‘the Eiysian Community
Association and can have their vehicles towed. Unauthorized ase of the parking
spaces in Elysian is a violation of this Declaration.

() Parking in Elysian Parking Area. Property adjacent to the Project :

~ ("Elysian Parking Area") has been reserved for the exclusive use of the members *
of the Elysian Community Association and their guests in the Grant of Parking -
Easement Recorded in Official Records or in a subsequently Recorded deed.
Owners, their Families, guests, tenants and invitees are prohibited from parking in
the Elysian Parking Area. Owners, their Families, guests, tenants or invitees who
park in the Elysian Parking Area in violation of this restriction, the Grant of
Parking Easement; the deed of the Elysian Parking Area or Elysian's rules and
regulations can be fined by the Association or the Elysian Community
Association and can have their vehicles towed. Violation of the restrictions
contained in the Grant of Parking Easement or the deed of the Elysian Parking
Area is a violation of these restrictions; provided, however, that enforcement by
the Elysian Community Association of these restrictions shall be in accordance
with the provisions of its declaration pertamlng to enforcement, rather than this

Declaration.

8.3.  Nuisances.
No noxious or offensive activities may be carried on upon the Property or on any public street
abutting or visible from the Property. No horns, whistles, bells or other sound devices, except
security devices used exclusively to protect the security of a Residence and its contents, may be
placed or used in any such Residence. Noisy, unsightly, unusually painted or smoky vehicles,
large power equipment and large power tools (excluding lawn mowers and other equipment
utilized in connection with ordinary landscape maintenance), off-road motor vehicles or items
which may unreasonably interfere with television or radio reception to any Unit and objects
which create or emit loud noises or noxious odors may not be located, used or placed in the
Property or-on any public street abutting or visible from the Property, or exposed to the view of
other Owners without the Board's prior written approval. The Board is entitled to determine if
any noise, odor, or activity producing such noise or odor. constitutes a nuisance. No Owner may
(a) permit or cause anything to be done or kept upon the Property or on any public street abutting
or visible from the Property which may (i) increase the rate of insurance on Units or on the
Property, (ii) result in the cancellation of such insurance, or (iii) obstruct or interfere with the
rights of other Owners, or (b) commit or permit any nuisance thereon or violate any law. Each
Owner shall comply with all requirements of the local or state health authorities and with all
other applicable governmental ordinances regarding occupancy and use of a Re31dence Each
Owner is accountable to the Association and other Owners for the conduct and behavior of
persons residing in or visiting his Unit. Any damage to the Common Property‘, personal property
of the Association, or property of another Owner caused by such persons shall be repaired at the
sole expense of the Owner of the Unit where such persons are residing or visiting.
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8. 4 Slg '
Subject to the provisions of Cahforma Civil Code Sections 712 and 713, no sign, poster, dlsplay,

billboard or other advertising device may be displayed on any portion of the Property or on any
public street abutting or visible from the Property, or shown or displayed from any Unit, ‘witho'ut
the Architectural Committee's prior written consent, except one (1) sign or notice of customary
and reasonable dimension which states that the Residence is for rent. or sale, so long as 1t is '
consistent with the standards promulgated by the Architectural Committee in accordance with
Section 4.2 hereof. Such sign or notice may be placed within a Unit, and may also be placed

" upon the Common Property within an area specifically established by the Committee for such
purpose with the Architectural Committee's prior written approval. This Section does not apply
to (a) any signs used by Declarant or its agents in connection with the sale of Condominiums or
the construction or alteration of the Units or Common Property, (b) traffic and visitor parking
signs installed by Declarant, and (c) traffic and parking control signs installed with the Board's
consent. Notwithstanding the foregoing, this Section does not permit the maintenance of any
sign which does not conform with applicable City ordinances.

8.5.  Antennae. |
Owners are prohibited from installing any antennae on the exterior of a Residence for any
purpose, except for an "Authorized Antenna," which may be installed so long as the proposed
location for such installation is reviewed by the Architectural Committee prior to installation in
order to ensure that the visibility of the Authorized Antenna is minimized with respect to other
Owners. The Architectural Committee may require that the location of the Authorized Antenna
be moved so long as such review by the Architectural Committee does not (1) unreasonably
delay or prevent installation, maintenance or use of an Authorized Antenna, (2) unreasonably
increase the cost of installation, maintenance or use of an Authorized Antenna, or (3) preclude

reception of an acceptable quality signal.

An "Authorized Antenna" means (i) an antenna that is designed to receive direct
broadcast satellite service, including direct-to-home satellite service, that is one meter or less in
diameter, (ii) an.antenna that is designed to receive video programming service, including
multichannel multipoint distribution service, instructional television fixed service, and local

- multipoint distribution service, that is one meter or less in diameter or diagonal measurement, or
(iii) an antenna that is designed to receive television broadcast sxgnals

The Board may adopt additional restrictions on installation or use of an Authorized
Antenna on an Owner's Residence as a part of the Association's Rules and Regulations so long as
such restrictions do not (1) unreasonably delay or prevent installation, maintenance or use of an
Authorized Antenna, (2) unreasonably increase the cost of installation maintenance or use of an
" Authorized Antenna, or (3) preclude reception of an acceptable quality signal. The Board may.
prohibit the installation of an Authorized Antenna if the installation, location or maintenance of
~ such Authorized Antenna unreasonably affects the safety of managers, agents or employees of
~ the: Association and other Owners, or for any other safety related reason established by the

- Board.
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, The Board also has the power to (i) prohibit an Owner from installing an Authorized
Antenna on property which such Owner does not own or 1s not entitled to exclusively use under
the Restrictions, or (ii) allow an Owner to install an antenna other than an Authorized Antenna -
subject to applicable architectural standards and review by the Architectural Committee.

8.6.  Inside and Outside Installations. - -
No outside installation, including but not limited to clotheslines, may be constructed, installed or
maintained in any Unit, excepting antennae installed by Declarant as a part of thé initial
construction of the Property and except as may be installed by or with the prior consent of the -
Architectural Committee. No balcony, patio or deck covers, wiring, or installation of air

conditioning, water softeners, or other machines may be installed on the exterior of the buildings =

-of the Project or be allowed to protrude through the walls or roofs of the buildings (with the
exception of those items installed during the original construction of the Project) unless the
Architectural Committee's prior written approval is obtained. Outdoor patio or lounge furniture,
plants and barbecue equipment may be maintained pursuant to rules and procedures of the
Architectural Committee. The type and color of all exposed window coverings is subject to the
Architectural Committee's prior written approval. No exterior addition, change or alteration to
any Residence may be commenced without the prior written approval of the Architectural
Committee. Nothing may be done in any Unit or in, on or to the Common Property which will
or may tend to impair the structural integrity of any building in the Project or which would
structurally alter any such building except as otherwise expressly provided herein. No alteration,
repair or replacement of wall coverings within Units which may diminish the effectiveness of the
sound control engineering within the buildings in the Project may be made. No Owner may
cause or permit any mechanic's lien to be filed against any portion of the Project for labor or
materials alleged to have been furnished or delivered to the Project or any Condominium Unit for
such Owner, and any Owner who does so shall immediately cause the lien to be discharged
within five (5) days after notice to the Owner from the Board. If any Owner fails to remove such
mechanic's lien, the Board may discharge the lien and charge the Owner a Special Assessment

for such cost of discharge.

_ 8.7.  Animal Regulations. ,
No animals may be raised, bred or kept in any Residence except dogs, cats, fish, and birds inside

bird cages may be kept as household pets within any Residence provided that they are not kept,
bred or raised for commercial purposes, in unreasonable quantities or sizes or in violation of the
Restrictions. As used in the Declaration, "unreasonable quantities" ordinarily means more than
two (2) pets per Residence; provided, however, that the Board may determine that a reasonable
number in any instance may be more or less. The Board may limit the size of pets and may
prohibit maintenance of any animal which, in the Board's opinion, constitutes a nuisance to any
other Owner. Animals belonging to Owners, occupants or their licensees, tenants or invitees
within the Property must be either kept within an enclosure or on a leash held by a person
capable of controlling the animal. Any Owner shall be liable to each and all remaining Owners,
their Families, tenants, guests and invitees, for any unreasonable noise or damage to person or
property caused by any animals brought or kept upon the Project by such Owner or by such
Owner's Family, tenants or guests. Each Owner shall clean up after such Owner's animals which
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have used any portion of the Property or public street abutting: or visible from the Property. Any
Owner who maintains any animal, insect or reptile within the Properties, whether in compliance
with or in violation of the Restrictions, shall indemnify, defend and hold harmless the _
Association, its officers, directors, contractors, agents and employees from any claim brought by
any person against the Assocmtlon its officers, directors, agents and employees for personal

' injuries or. property damage caused by such animal, insect or reptile. s

8.8.  Business or Commercial Activity.

No part of the Property may ever be used for any business, commercial (including auctions or

‘similar events), manufacturing, mercantile, storage, vending or other nonresidential purposes,

~ including without limitation any activity for which the provider is compensated or receives any
consideration, regardless of whether the activity is engaged in full or part-time, generates or does

- not generate a profit, or requires or does not require a license; except Declarant may use any
portion of the Property for a model home site and display and sales offices in accordance with
Article VII hereof. This Section 8.8 does not preclude any of the above-described activities
without external evidence thereof, provided that: (a) such activities are conducted in
conformance with all applicable governmental ordinances; (b) the patrons or clientele of such
activities do not visit the Unit or park automobiles or other vehicles within the Property; (c) the
existence or operation of such activities is not apparent or detectable by sight, sound or smell
from outside the boundaries of the Unit; (d) no such activity increases the Association's liability
or casualty insurance obligation or premium; and (e) such activities are consistent with the
residential character of the Property and conform with the provisions of this Declaration.

. 8.9.  Rubbish Removal.
Trash shall be disposed of by residents of the Project only by depositing the same into trash
containers subject to regulations adopted by the Board. No portion of the Property may be used
. for the storage of building materials, refuse or any other materials. No clothing, household
fabrics or other unsightly articles may be hung, dried or aired on any portion of the Property,
including the interior of any Residence, so as to be visible from other Residences or the street.
- Exterior fires (other than barbecue fires contained within receptacles therefor) are prohibited.

- 8.10. Further Subdivision. _ _
Except as otherwise provided herein, no Owner may physically or legally subdivide his Unit in -
-any manner, including without limitation any division of such Owner's Unit or Condominium
into time-share estates or time-share uses. This provision does not limit the right of an Owner to
-(a) rent or lease such Owner's Condominium by means of a written lease or rental agreement
- subject to this Declaration; (b) sell such Owner's Condominium; or (¢) transfer or sell any
‘Condominium to more than one Person to be held by them as tenants-in-common, joint tenants,
tenants by the entirety or as community property. Any failure by lessees of Units to comply with
the Restrictions constitutes a default under the lease or rental agreement. Notwithstanding the
foregoing, no Unit in the Project may be partitioned or subdivided without the prior written
approval of the Beneficiary of any first Mortgage on that Unit. This Section may not be
_amended without the prior written approval of the Beneficiaries of at least seventy-five percent
(75%) of the first Mortgages of Condominiums in the Project. - :
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8.11. Drainage. , ,
No one may interfere with or alter the established drainage pattern over the Property unless an

adequate alternative provision is made for proper drainage with the Architectural Committee's
prior written approval. For the purpose hereof, "established" drainage in any Phase means the
drainage which (a) exists at the time of the first Close of Escrow in such Phase, or (b) 1s shown

on any plans approved by the Architectural Committee. E

Each Owner, by accepting a grant deed to his Condominium, acknowledges and
understands that in connection with the development of the Property, Declarant may have
installed one or more "sub-drains” beneath the surface of such Owner's Residence. The
sub-drains and all appurtenant improvements constructed or installed by Declarant ("Drainage
~ Improvements"), if any, provide for subterranean drainage of water from and to various portions

oof the Property. To ensure adequate drainage within the Property, it is essential that the Drainage
Improvements, if any, not be modified, removed or blocked without having first made alternative
drainage arrangements. Therefore, no Owner may alter, modify, remove or replace any Drainage
Improvements located within such Owner's Residence without receiving prior written approval
from the Architectural Committee in-accordance with Article IV hereof. In connection with
obtaining such approval, the Owner must submit a plan to the Architectural Committee for
alternative drainage acceptable to the Committee.

8.12. Water Supply System.
No individual water supply, sewage disposal or water softener system is permitted in any Unit
unless such system is designed, located, constructed and equipped in accordarice with the
requirements, standards, and recommendations of any applicable water district, the City the
Architectural Committee and all other applicable governmental authorities.

8.13. View Obstructions. .
Each Owner acknowledges that (a) there are no protected views within the Property, and no
Condomihium is assured the existence or unobstructed continuation of any particular view, and
(b) any construction, landscaping or other installation of Improvemens by Declarant or other
‘Owners may impair the view from any Condominium, and the Owners hereby consent to such

view impairment.

8.14. Rights of Disabled. ' _
‘Subject to the provisions of Article IV hereof, each Owner may modify his Residence and the -
route over the Common Property leading to the front door of his Residence, at his sole expense,
in order to facilitate access to his Residence by persons who are blind, visually impaired, deaf or
physically disabled, or to alter conditions which could be hazardous to such persons in
accordance with California Civil Code Section 1360 or any other applicable law or ordinance.
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ARTICLETX
9. Insurance.

9.1.  Duty to Obtain Insurance: Types.

(a) Public Liability. The Board shall obtain and maintain adequate
blanket public liability insurance (including medical payments), with such limits’
as may be considered acceptable to FNMA and as set forth in Section 1365.9 of
the California Civil Code, insuring against liability for bodily injury, death and
property damage arising from the activities of the Association and its Members,
with respect to the Common Property.

(b)  Fire and Casualty Insurance. The Board shall also obtain and

_maintain fire and casualty insurance with extended coverage, without deduction

for depreciation, in an amount as near as possible to the full replacement value of
the Common Property. -

(©) Fidelity Bonds. Fidelity bond coverage which names the
Association as an obligee must be obtained by or on behalf of the Association for
any person or entity handling funds of the Association, including, but not limited

to, Association officers, directors, trustees, employees and agents, and employees

of the Manager, whether or not such persons are compensated for their services, in
an amount not less than the estimated maximum of funds, including reserve
funds, in the custody of the Association or the Manager at any given time during
the term of each bond. The aggregate amount of such bonds may not be less than

- the sum equal to one fourth (1/4) of the Annual Assessments on all

Condominiums in the Project, plus reserve funds.

(d) Insurance Required by FNMA, GNMA and FHLMC. The
Association shall continuously maintain in effect such casualty, flood and liability
insurance and fidelity bond coverage meeting the insurance and fidelity bond -
requirements for similar residential developments established by FNMA, GNMA
and FHLMC, so long as any of which is a Mortgagee or Owner of a
Condominium within the Project, except to the extent such coverage 1s not

- reasonably available or has been waived in writing by FNMA, GNMA and

- FHLMC, as applicable.

(e) Other Insurance. The Board shall purchase such other 1 1nsurance

-as necessary, including but not limited to, errors and omissions, directors, officers:

and agents liability insurance, plate glass i insurance, medical payments, malicious

~mischief, liquor liability and vandalism insurance;, fidelity bonds and worker's

- compensation, and such other risks as shall customarily be covered with respect to

' condominium projects similar in construction, location and use.
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(f)  Beneficiaries. Such insurance shall be maintained for the benefit
of the Association, the Owners, and the Mortgagees, as their interests may appear
as named insured, subject, however, to loss payment requirements as set forth

herein.

-

-~

9.2.  Waiver of Claim Against Association. v
As to all policies of insurance maintained by or for the benefit of the Association'and the

Owners, the Association and the Owners hereby waive and release all claims against one another,
the Board and Declarant, to the extent of the insurance proceeds available, whether or not the -
‘insurable damage or injury is caused by the negligence of or breach of any agreement by any of

said Persons.

9.3.  Right and Duty of Owners to Insure.
Each Owner is responsible for insuring his entire Condominium including the Dwelling Unit, his
personal property and all other property and Improvements within his Unit for which the
Association has not purchased insurance in accordance with Section 9.1 hereof. Nothing herein
precludes any Owner from carrying any public liability insurance as he deems desirable to cover
his individual liability for damage to person or property occurring inside his Unit or elsewhere
upon the Property. Such policies may not adversely affect or diminish any liability under any
insurance obtained by or on behalf of the Association, and duplicate copies of such other policies
shall be deposited with the Board upon request. If any loss intended to be covered by insurance
carried by or on behalf of the Association occurs and the proceeds payable thereunder are
reduced due to insurance carried by any Owner, such Owner shall assign the proceeds of such
insurance to the Association, to the extent of such reduction, for application by the Board to the

same purposes as the reduced proceeds are to be applied.

9.4.. Notice of Expiration Requirements.
If availablé, each insurance policy the Association maintains must contain a provision that said
policy may not be cancelled, terminated, materially modified or allowed to expire by its terms,
without ten (10) days' prior written notice to the Board and Declarant, and to each Owner and
Beneficiary, insurer and guarantor of a first Mortgage who has filed a written request with the
carrier for such notice and every other Person in interest who requests such notice of the insurer.
In addition, fidelity bonds shall provide that they may not be cancelled or substantially modified
without ten (10) days prior written notice to any insurance trustee named pursuant to Section 9.6
and to each FNMA servicer who has filed a written request with the carrier for such notice.

9.5.  Insurance Premiums.
Insurance premiums for any blanket insurance coverage obtained by the Association and any

other insurance deemed necessary by the Board are a Common Expense.

: ' 9.6.  Trustee for Policies.
The Association is trustee of the interests of all named insureds under policies of insurance
purchased and maintained by the Association. Unless the applicable insurance policy provides

-43-

1\DOCS\HMZ 11312653 1\000CCRS\0260176.04
10/22/97



for a different procedure for the filing of claims, all claims made under such policy must be sent
. to the insurance carrier or agent, as applicable, by certified mail and be clearly identified as a
‘claim. The Association shall maintain a record of all claims made. All insurance proceeds under
any such policies provided for in Section 9.1 must be paid to the Board as trustees. The Board
shall receive and receipt for the proceeds and deal therewith as provided herein. The Association
 shall use insurance proceeds to repait or replace the property for which the insurance was carried,
or otherwise dispose of such proceeds as provided in Article X hereof. The Board has the
authority to negotiate loss settlements with the appropriate insurance carriers, with ‘participation,
to the extent they desire, of first Mortgagees who have filed written requests within ten (10) days
of receipt of notice of any damage or destruction as provided in Section 10.4 of this Declaration.
Any two (2) officers of the Association may sign a loss claim form and release form in
connection with the settlement of a loss claim, and such signatures are binding on all the named
insureds. A representative chosen by the Board may be named as an insured, including a trustee
with whom the Association may enter into an insurance trust agreement or any successor to such
trustee, who shall have exclusive authority to negotiate losses under any policy providing
property or liability insurance and to perform such other functions necessary to accomplish this

purpose.

>

9.7.  Actions as Trustee.
Except as otherwise specifically provided in this Declaration, the Board has the exclusive right to

bind the Association and the Owners in respect to all matters affecting insurance carried by the
Association, the settlement of a loss claim, and the surrender, cancellation, and modification of
all such insurance, in a manner satisfactory to Beneficiaries of seventy-five percent (75%) of the
first Mortgages held by first Mortgagees who have filed requests under Section 9.4. Duplicate
originals or certificates of all policies of fire and casualty insurance maintained by the
Association and of all renewals thereof, together with proof of payment of premiums, shall be
delivered by the Association to all Owners and Mortgagees who have requested the same in

writing.

9.8.- Annual Insurance Review. :
The Board shall review the insurance carried by or on behalf of the Assoc1at10n at least annually
to determine the amount of the casualty and fire insurance referred to in Section 9.1 above. If
economically feasible, the Board shall obtain a current appraisal of the full replacement value of
the Improvements on the Property except for foundations and footings, without deduction for
depreciation, from a qualified independent insurance appraiser, prior to each such annual review.

_ - 99. Required Waiver.
All policies of physical damage insurance the Association maintains must provide, if reasonably

~ possible, for waiver of:

(a) subrogation of claims against the Owners and tenants of the

- Owners;

(b)  any defense based upon coinsurance;

N
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(c)  any right of setoff, counterclaim, apportionment, proration or
contribution due to other insurance not carried by the Association;

(d)  any invalidity, other adverse effect or defense due to any breach of -
warranty or condition caused by the Association, any Owner or any tenant of any. -
Owner, or arising frfom any act or omission of any named insured or the respectlve

agents, contractors and employees of any insured;

(¢)  any rightof the insurer to repair, rebuild or replace, and, if the
Improvement is not repaired, rebuilt or replaced following loss, any right to pay
under the insurance an amount less than the replacemcnt value of the
Improvements insured;

@ notice of the assignment of any Owner of his interest in the
insurance by virtue of a conveyance of any Condominium;

—

(g)  any right to require any assignment of any Mortgage to the insurer;

(h) any denial of an Owner's claim because of negligent acts by the
Association or other Owners; and

(1) prejudice of the insurance by any acts or omissions of Owners that
are not under the Association's control.

ARTICLE X

10. Destruction of Improvements.

10.1. Restoration of the Property. ‘ -
Except as otherwise provided in this Declaration, if any destruction of any portion of the
Property which the Association is responsible for repairing or replacing occurs, the Association
shall restore and repair the same to its former condition as promptly as practical. The
Association shall use the proceeds of any insurance maintained pursuant to Article IX hereof for
reconstruction or repair of the Property unless otherwise provided herein. The Board may have
prepared the necessary documents to effect such reconstruction as promptly as practical. The -
Property shall be reconstructed or rebuilt substantially in accordance with the Condominium Plan
and the original construction plans if they are available, unless changes recommended by the
Architectural Committee have been approved in writing by sixty-seven percent (67%) of the
Owners and by the Beneficiaries of fifty-one percent (51%) of first Mortgages upon the
Condominiums. If the insurance proceeds amount to at least eighty-five percent (85%) of the
estimated cost of restoration and repair, the Board shall levy a Reconstruction Assessment to
provide the additional funds necessary for such reconstruction. If the insurance proceeds amount
to less than eighty-five percent (85%) of the estimated cost of restoration and repair, the Board
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may levy a Reconstruction Assessment and proceed with the restoration and repalr only if both
of the following conditions ("Conditions to Reconstruction") have been satisfied: (a) the levy of
a Reconstruction Assessment to pay the costs of restoration and repair of the Property is
approved by the affirmative vote or written consent of sixty-seven percent (67%) of the Owners

and by the written consent of the Beneficiaries of ﬁfty -one percent (51%) of the first Mortgages

on the Condominiums in the Project; and (b) within six (6) months after the date on Wthh the

destruction occurred, the Board Records 4 certificate of the resolution authorizing the restoration |

and repair ("Reconstruction Certificate"). If either of the Conditions to Reconstruction does not
occur following a destruction for which insurance proceeds available for restoration and repair
are less than eighty-five percent (85%) of the estimated cost of restoration and repair, it shall be
conclusively presumed that the Owners have determined not to proceed with restoration and
repair and not to allow the Board to levy a Reconstruction Assessment, in which case the Owners

may proceed as provided in Section 10.2 below.

10.2. Sale of Property and Right to Partition.
No Owner shall have the right to partition of his interest in the Condominium and there shall be
no judicial partition of the Project, orany part thereof, except as provided in Section 1359(b) of
the California Civil Code as amended or in any successor statute. For purposes of Subsection 4
of said Section 1359(b), partition may occur only if all of the following conditions are satisfied:
(a) either or both of the Conditions to Reconstruction described in Section 10.1 above have failed
to occur; (b) within six (6) months after the date on which destruction occurred, restoration or
repair has not actually commenced; and (c) the Owners of sixty-seven percent (67%) of the
Condominiums in the Project approve the partition by vote or written consent. In such evenit, the
Association shall prepare, execute and Record, as promptly as practical, the certificate stating
that a majority of the Board may properly exercise an irrevocable power of attorney to sell the
Project for the benefit of the Owners and such other documents and instruments as may be
necessary for the Association to consummate the sale of the Property at the highest and best price
obtainable, either in its damaged condition, or after damaged structures have been razed. Such
certificate shall be conclusive evidence of such authority for any Person relying thereon in good
faith. The net proceeds of such sale and the proceeds of any insurance_carried by the Association
shall be divided proportionately among the Owners, such proportions to be determined in
accordance with the relative appraised fair market valuation of the Condominiums as of a date
immediately prior to such destruction (or condemnation), expressed as percentages, and
‘computed by dividing such appraised valuation of each Condominium by the total of such
appraised valuations of all Condominiums in the Project. The Board is hereby authorized to hire
one (1) or more appraisers for such purpose and the cost of such appraisals shall be a Common
Expense of the Association. Notwithstanding the foregoing, the balance thén due on any valid
encumbrance of record shall be first paid in order of priority before the distribution of any

+ proceeds to an Owner whose Condominium is so encumbered. Nothing herein prevents partition

of a cotenancy in any Condominium. Except as provided above, each Owner and the successors
of each Owner, whether by deed, gift, devise, or by operation of law, for their own benefit and
for the Units and for the benefit of all other Owners, specifically waive and abandon all rights,
interests and causes of action for a judicial partition of the tenancy in common ownership of the
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Project and do further covenant that no action for such judicial partmon shall be mstxtuted
prosecuted or reduced to Judgment :

10.3. Notice to Owners and Listed Mortgagees.

The Board, immediately upon having knowledge of dny damage or destruction affecting’a
material portion of the Common Property, shall promptly notify all Owners and Beneficiaries,
insurers and guarantors of first Mortgages on Condominiums in the Project who have filed a
written request for such notice with the Board. The Board, immediately upon having knowledge
of any damage or destruction affecting a Unit, shall promptly notify any Beneficiary, insurer or
guarantor of any Mortgage encumbering such Unit who has filed a written request for such notice

with the Board.

ARTICLE XI

11. Eminent Domain.
The term "taking" as used in this Article means condemnation by exercise of the power of
eminent domain or by sale under threat of the exercise of the power of eminent domain. The
Board shall represent the Owners in any proceedings, negotiations, settlements, or agreements
regarding takings. All takings proceeds attributable to the Common Area and Corporation
Property (excluding the Exclusive Use Areas) shall be payable to the Association. All takings
proceeds attributable to Condominiums shall be payable to the Owners as provided in this Article

X1

- 11.1.  Condemnation of Common Property.

If there is a taking of (a) all or any portion of the Common Area or any interest therein (other
than the taking of an undivided interest therein taken as a result of the taking of a
Condominium), or (b) all or any portion of the Association Property (other than Exclusive Use
Area) or any interest therein, then the award in condemnation shall be paid to the Association

* and shall be deposited in the Operating Fund.

: 11.2.  Condemnation of Exclusive Use Area.
If there is a taking of all or any poruon of an Exclusive Use Area which is not taken in
connection with the taking of all or any portion of the Unit to which it is appurtenant, the Owner
of the affected Unit shall be responsible for all proceedings, negotiations, settlements or
agreements regarding the taking.

11.3. Condemnation of Condominiums.
If there is a taking of a Condominium, the Owner of the affected Unit shall be responsible for all

proceedings, negotiations, settlements or agreements regarding the taking.

11.4. Condemnation of Portions of Units.
If there is a taking of all or any portion of a Condominium and the Owner does not notify the
Board of his intent to rebuild the Dwelling Unit within ninety (90) days from receipt of a request
for notice from the Board, then the Board, at its option, may have the remaining portions of the
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taken Unit razed and charge the costs to the Owner as a Special Assessment. The remaining
_portions of the taken-Unit and appurtenant Exclusive Use Area shall become part of the
 Association Property, and the Owner of such taken Unit, by acceptance of the award allotted to
them in taking proceedings and failure to provide the Board with notice of intent to-rebuild,
- hereby relinquish (a) to the other Owners in such Phase, on the basis of their relative ownership -

_ of the Common Area therein, such Owners' undivided interest in the Common Area, -and-,(b) to

the Association, the remaining portions of the Unit and the appurtenant Exclusive Use Area. -
Each Owner relinquishing his interest in the Common Area pursuant to this Section shall, at the -
Board's request and at the Association's expense, execute and acknowledge such deeds and other
instruments which the Board deems necessary or convenient to evidence such relinquishmert.

- Each Owner of a taken Unit or Residence is not liable for assessments under this Declaration
which accrue on or after the date such Owner accepts his condemnation award.

11.5. Portions of Awards in Condemnation Not Compensatory for Value of Real
Property. |
Those portions of awards in condemnation which do not directly compensate Owners for takings
of real property (e.g., awards for takifigs of personal property, relocation expenses, moving '
expenses, or other allowances of a similar nature intended to facilitate relocation) shall be paid to
‘the Owners whose personal property is taken, or whose relocation is intended to be facilitated.

11.6. Notice to Owners and Mortgagees.
The Board, upon learning of any taking affecting a material portion of the Property, or any threat

thereof, shall promptly notify all Owners and those Beneficiaries, insurers and guarantors of
Mortgages on Condominiums in the Project who have filed a written request for such notice with
the Association. The Board, upon learning of any taking affecting a Unit, or any threat thereof,
shall promptly notify any Beneficiary, insurer or guarantor of a Mortgage encumbering such Unit
who has filed a written request for such notice with the Association.

ARTICLE XII

12. Rights of Mortgagees. B : |
‘ Notwithstanding any other provision of this Declaration, no amendment or violation of this

Declaration defeats or renders invalid the rights of the Beneficiary under any Deed of Trust upon
one (1) or more Condominiums made in ‘good faith and for value, provided that after the

' foreclosure of any such Deed of Trust such Condominium(s) will remain subject to this
Declaration. For purposes of this Declaration, "first Mortgage" means a Mortgage with first
priority over other Mortgages or Deeds of Trust on a Condominium, and "first Mortgagee"
‘means the Beneficiary of a first Mortgage. For purposes of any provisions of the Restrictions
which require the vote or approval of a specified percentage of first Mortgagees, such vote or
approval is determined based upon one (1) vote for each Condominium encumbered by each
‘such first Mortgage. In order to induce VA, FHA, FHLMC, GNMA and FNMA to participate in
 the financing of the sale of Condominiums, the following provisions are added hereto (and to the
extent these added provisions conflict with any other provisions of this Declaration or any other
of the Restrictions, these added provisions control): '
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(@)  Each Beneficiary, insurer and guarantor of a Mortgage
encumbering one (1) or more Condominiums, upon filing a written request for
notification with the Board, is entitled to written notification from the Association
of: (i) any condemnation or casualty loss which affects either a material portion
- of the Project or the Unit(s) securing the Mortgage; (ii) any delinquency of sixty
(60) days or more in the performance of any obligation under the Restrictions,
including without limitation the payment of assessmerts or charges owed by the ™
Owner(s) of the Unit(s) securing the Mortgage, which notice each Owner'hereby
consents to and authorizes; (iii) a lapse, cancellation, or material modification of
any insurance policy or fidelity bond maintained by the Association; and (1v) any
proposed action of the Association which requires consent by a specified
percentage of first Mortgagees who have submitted a written request to the
Association that they be notified of such proposed action.

(b) Each Owner, including each first Mortgagee of a Mortgage
encumbering any Condominium who obtains title to such Condominium pursuant
to (i) the remedies provided in such Mortgage, (ii) foreclosure of the Mortgage, or
(iii) deed or assignment in lieu of foreclosure, is exempt from any "right of first
refusal" created or purported to be created by the Restrictions.

(c) Each first Mortgagee of a Mortgage encumbering any
Condominium who obtains title to such Condominium pursuant to the remedies
provided in such Mortgage or by foreclosure of such Mortgage shall take title to
such Condominium free of any claims for unpaid assessments or charges against
such Condominium which accrued prior to the time such Mortgagee acquires title
to such Condominium in accordance with Section 5.10.

\

) Unless at least sixty-seven percent (67%) of the first Mortgagees or
sixty-seven percent (67%) of the Owners (other than Declarant) have given their
prior written approval, the Association may not: ‘ -

(1) by act or omission seek to abandon or terminate the
Property; or '

(i1) change the method of determining the obligations,
assessments, dues or other charges which may be levied against
any Owner; or

(ii1) partition or subdivide any Condominium Unit that -
is not composed of multiple dwelling areas; or

(1v) by act or omission, seek to abandon, partition,
subdivide, encumber, sell or transfer the Common Property. (The
granting of easements for public utilities or for other purposes
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consistent with the intended use of the Common Property under
this Declaration, and the granting of exclusive easements to
-Owners over portions of the Common Property to conform the
boundaries of the Common Property to the as-built location of
authorized Improvements is fiot a transfer within the meaning of
this.clause); or , , , ' ,,

Wy - by act or omission change, waive or abandon any *
scheme of regulations, or enforcement thereof, pertaining to the .
architectural design, the exterior appearance or the maintenance of
the Units or the Common Property; or

(vi) fail to maintain or cause to be maintained Fire and
Extended Coverage insurance on insurable Common Property as
provided in Article IX of this Declaration; or :

(vii) use hazard insurance proceeds for losses to any
Condominium property (i.e., Improvements to the Units or
Common Property) for other than the repair, replacement or
reconstruction of such Condominium property, subject to the
‘provisions of Article X of this Declaration; or '

(vii1) change the pro rata interest or obligations of any
Condominium in order to levy assessments or charges, allocate
distributions of hazard insurance proceeds or condemnation awards
or determine the pro rata share of ownership of each Condominium
in the Common Area except in connection with dividing a
Condominium containing multiple dwellings. '

(e) All Beneficiaries, insurers and guarantors of first Mortgages, upon
- written request to the Association may: )

- () examine current copies of the Association's books,
records and financial statements and the Restrictions during normal
business hours; ' "

(i1) require the Association to submit an annual audited
financial statement for the preceding Fiscal Year if one is
.available, or have one prepared at the expense of the requesting
entity if such statement is not otherwise prepared by the
Association; provided that, upon annexation of additional
Condominiums to the Property such that fifty (50) or more
Condominiums are subject to this Declaration, the Association
may be required to submit such a statement without expense to the
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requesting entity within one hundred twenty (120) days of the end
of the Flscal Year;

(111) receive written notice of all meetings of Owners;
.-and

@iv) designate in writing a representative authorized to
attend all meetings of Owners.

. ® All Beneficiaries, insurers and guarantors of first Mortgages, upon

- written request, shall be given thirty (30) days' written notice prior to the effective .
date of (1) any proposed material amendment to the Restrictions or Condominium
Plans; (ii) any termination of an agreement for professional management of the
Property following any decision of the Owners to assume self-management of the
Project; and (iii) any proposed termination of the Property as a condominium

project.

- () The Reserve Fund described in Article V of this Declaration must
be funded by regular scheduled monthly, quarterly, semiannual or annual
payments rather than by large special assessments. '

(h) The Board shall secure and cause to be maintained in force at all
times a fidelity bond for any person handling Association funds, including, but
not limited to, employees of the professional Manager.

(1) The Board may enter into such contracts or agreements on behalf
of the Association as are required in order to satisfy the guidelines of VA, FHA,
FHLMC, FNMA or GNMA or any similar entity, so as to allow for the purchase,
guaranty or insurance, as the case may be, by such entities of first Mortgages
encumbering Condominiums. Each Owner hereby agrees that it will benefit the
A55001at10n and the Members, as a class of potential Mortgage borrowers and
' potentlal sellers of their residential Condominiums, if such agencies approve the
Property as a qualifying subdivision under their respective policies, rules and
regulations. Each Owner hereby authorizes his Mortgagees to furnish information
to the Board concerning the status of any Mortgage encumbering a Condominium.

- () ~ When professional management has been previously required bya
Beneficiary, insurer, or guarantor of a first Mortgage, any decision to establish
self-management by the Association shall require the approval of sixty-seven
percent (67%) of the voting power of the Association and the Beneficiaries of
fifty-one percent (51%) of the first Mortgages of Condominiums in the Project.

(k) All intended Improvements in any Phase other than Phase 1 must
be substantially completed or the completion of such Improvements must be
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secured by a bond or-other arrangement acceptableto DRE pm v 10 the first Close
of Escrow in such Phase. All such Improvements siii be sutstantially consistent
with the Improvements in Phase 1 in structure type.and quality of construction.
The requirements of the immediately preceding sentence are for the benefit only
of and may be enforced only by ‘FNMA. :
O First Mortgagees may, Jomtly or singly, pay taxes or other charges _
* which are in default and which may or have become a charge against any '
Common Property and may pay any overdue premiums on hazard insurance
policies, or secure new hazard ins_ufance coverage on the lapse of a policy, for
Common Property, and the Association shall immediately reimburse first .
Mortgagees making such payments.

ARTICLE X1II

13. Duration and Amendment.

-

13.1.  Duration.
This Declaration shall continue in full force unless a Declaration of Termination satisfying the
requirements of an amendment to this Declaration as set forth in Section 13.2 is Recorded. No
severance by sale, conveyance, encumbrance or hypothecation of an interest in any Unit from the
concomitant Membership in the Association may occur as long as this Declaration continues in
full force. The provisions of this Article are subject to the provisions of Sections 10.2 and 11.5

of this Declaration.

13.2. Termination and Amendment.

. (@) Notice of the subject matter of a proposed amendment to this
Declaration in reasonably detailed form must be included in the notice of any
Association meeting or election at which a proposed amendmeiit is to be.

“considered. To be effective, a proposed amendment must be adopted by the vote,
in person or by proxy, or written consent of Members representing not less than
(1) sixty-seven percent (67%) of the voting power of each Class of Members and
(11) sixty-seven percent (67%) of the Association’s voting power residing in
Members other than Declarant, provided that the specified percentage of the
Association's voting power necessary to amend a specified Section or provision of
this Declaration may not be less than the percentage of affirmative votes

- prescribed for action to be taken under that Section or provision. So long as there

~ exists a Class B Membership, the prior approval of VA and FHA is required for
any amendmeént of this Declaration for the purpose of (i) terminating the
Declaration, (ii) dissolving the Association (except pursuant to a consolidation or

-merger), or (ii1) conveyance of all of the Common Property. A draft of the
proposed amendment must be submitted to VA and FHA for approval prior to 1ts
approval by the Membershlp
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(b) In addition to the required notice and consent of VA, FHA,
Members and Declarant provided above, the Beneficiaries of fifty-one percent
" (51%) of the first Mortgages on all the Condominiums in the Project who have
requested the Association to notify them of proposed action requiring the consent
of a specified percentage of first Mortgagees must approve any amendment to thls
‘Declaration which is of a material nature, as follows

[

(1) Any arnendment which affects or purports to affect
‘the validity or priority of Mortgages or the rights or protectlon
granted to Beneficiaries, insurers or guarantors of first Mortgages
as provided in Articles V, IX, X, XI, XII and XIII hereof.

(i1) Any amendment which would require a Mortgagee
after it has acquired a Condominium through foreclosure to pay
more than its proportionate share of any unpaid assessment or
assessments accruing before such foreclosure. '

(ii1) Any amendment which would or could result in a
Mortgage being cancelled by forfeiture, or in a Condominium not
being separately assessed for tax purposes.

(1v) Any amendment relating to (A) the insurance
provisions in Article IX hereof, (B) the application of insurance
proceeds in Article X hereof, or (C) the disposition of any money
received in any taking under condemnation proceedings.

(V) Any amendment which would or could result in
partition or subdivision of a Condominium Unit in any manner
inconsistent with this Declaration. -

(i) Any amendment which w’oul‘dvsub'j ect any Owner to
a right of first refusal or other such restriction, if such
Condominium is proposed to be transferred.
(vii) Any amendment concerning:
(A)  Voting rights;
(B)  Rights to use the Common Property;
(C)  Reductions in reserves for maintenance, repair and

replacement of the Common Property;
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(D)  Responsibility for maintenance and repairs;
(E)  Redefinition of boundaries of any Unit;

(F) Reallocatlon of interests in the Common Area or
rlghts to its use;

<\v-”_

(G) . Convertibility of Common Property into Units or
Units into Common Property;

(H) Imposition of restrictions on leasing of Units;

@ Establishment of self-management by the
Association if professional management has been required by the
Restrictions or any Beneficiary of a first Mortgage;

(J) - Expansion or contraction of the Project or addition,
annexation or deannexation of real property to or from the

Property;

(K) Increases in assessments that raise the previously
assessed amount by more than twenty-five percent (25%),
assessment liens, or the priority of such liens; or

L) Restoration or repair of the Project (after damage or
partial condemnation) in a manner other than that specified in this
Declaration. :

(c) Termination of this Declaration requires approval of the Members
as provided in subsection (a) of this Section 13.2. No such termination is '
effective unless it is also approved in advance either by fifty-one percent (51%) of
the Beneficiaries of the first ‘Mortgages on all of the Condominiums in the Project
who have submitted a written requestto the Association that they be notified of
proposed actions requiring the consent ofa spe01ﬁed percentage of such
Beneficiaries (if termination is proposed due to substantial destruction or
condemnation of the Project) or by sixty-seven percent (67%) of such
Beneficiaries (if termination is for reasons other than such substantial destructlon

or condemnatlon)

(d)  Each Beneficiary of a first Mortgage cn a Condominium in the
Project which receives proper written notice of a proposed amendment or
termination of this Déclaration by certified or registered mail with a return receipt
requested is deemed to have approved the amendment or termination if the
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Beneficiary fails to submit a response to the notice within thirty (30) days after
- the Beneficiary receives the notice.

(e) A copy of each amendment must be certified by at least two (2)
Association officers. The amendment becomes effective when a Certificate of
" Amendment is Recorded. The Certificate, signed and sworn to by two (2) :
Association officers that the requisite number of Owners and Mortgagees have
either voted for or consented in writing to any amendment adopted as provided
- above, when Recorded, is conclusive evidence of that fact. The Association shall
maintain in its files the record of all such votes or written consents for at least four
(4) years. The certificate reflecting any termination or amendment which requires
the written consent of any of the Beneficiaries of first Mortgages must include a
certification that the requisite approval of such first Mortgagees has been '

obtained.

® Notwithstanding any other provisions of this Section 13.2, at any
time pnor to the first Close of Escrow in Phase 1, Declarant may unilaterally
amend or terminate this Declaration by Recording a written instrument which
effects the amendment or termination and is signed and acknowledged by

Declarant.

() Notwithstanding any other provisions of this Section 13.2, for so
long as Declarant owns any portion of the Property or the Annexable Territory,
Declarant may unilaterally amend this Declaration by Recording a written
instrument signed by Declarant in order to conform this Declaration to the
requirements of VA, FHA, DRE, FNMA, GNMA or FHLMC.

13.3. Protection of Declarant.
Declarant's prior written approval is required for any amendment to the Restrictions which would
impair or diminish Declarant's rights to complete the Property or sell or lease Condominiums
therein in accordance with this Declaration. Notwithstanding any other provisions of the

* Restrictions, until such time as (i) Declarant is no longer entitled to add Annexable Territory to

the Property without the consent of the Association pursuant to Section 16.1, or (ii) Declarant no
longer owns any Condominiums in the Property, whichever occurs last, the following actions,
before being undertaken by the Association, must first be approved in writing by Declarant:

(a) Any amendment or action requiring the approval of first
Mortgagees pursuant to this Declaration, including without limitation all
amendments and actions specified in Sections 13.2;

(b) The annexation to the Property of real property other than the
Annexable Territory pursuant to Section 16.2;
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(c) The levy of a Capital Improvement Assessment for the
construction of new facilities not constructed on the Common Property by

Declaraint; or

(d) Subject to Section 5.4 regarding limitations. on Annual Assessment
increases, any significant reduction of Association maintenance or other services;-

.

ARTICLE XIV

14. Enforcement of Certain Bonded Obligation.

14.1. Consideration by Board. ‘
If (a) the Common Property Improvements in any Phase are not completed prior to the issuance
of a Final Subdivision Public Report for such Phase by DRE, and (b) the Association is obligee
under a bond or other arrangement ("Bond") required by DRE to secure performance of _
Declarant's commitment to complete such Improvements, then the Board shall consider and vote
on the question of action by the Association to enforce the obligations under the Bond with
respect to any such Improvement for which a Notice of Completion has not been filed within
sixty (60) days after the completion date specified for that Improvement in the Planned
Construction Statement appended to the Bond. If the Association has given an extension in
writing for the completion of any Common Property Improvement, then the Board shall be
directed to consider and vote on the aforesaid question if a Notice of Completion has not been
filed within thirty (30) days after the expiration of the extension.

14.2. Consideration by the Members.
A special meeting of Members for the purpose of voting to override a decision by the Board not
to initiate action to enforce the obligations under the Bond or the Board's failure to consider and
vote on the question shall be held no fewer than thirty-five (35) nor more than forty-five (45)
days after the Board receives a petition for such a meeting signed by Members representing five
percent (5%) of the Association's total voting power. A vote of a inajority of the Association'’s
voting power residing in Members other than Declarant to take action to enforce the obligations
under the Bond shall be deemed to be the decision of the Association, and the Board shall
thereafter implement such decision by initiating and pursuing appropriate action in the
Association's name. ' ' '

ARTICLE XV

15. General Provisions.

15.1. General Provisions.

‘ (é) Enforcement of Restrictions.. _
All disputes arising under the Restrictions, other than those described in Section 15.11 or

regulated by Civil Code Section 1375, shall be resolved as follows:
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@) Violations Identified by the Association. If the
Board determines that there is a violation of the Restrictions, or the
Architectural Committee determines that an Improvement which is
the maintenance responsibility of an Owner needs installation,
maintenance, repair, restoration or painting, then the Board shail
give written notice to the responsible Owner identifying (i) the . J
condition or violation complained of, and (ii) the length of time the
Owner has to remedy the violation including, if applicable, the '
length of time the Owner has to submit plans to the Architectural
Committee and the length of time the Owner has to complete the
work proposed in the plans submitted to the Architectural
Committee. '

If an Owner does not perform such corrective action as is required by the
Board and the Architectural Committee within the allotted time, the Board, after
Notice and Hearing, may remedy such condition or violation complained of, and
the cost thereof shall be charged to the Owner as a Special Assessment.

If the violation involves nonpayment of any type of Assessment, then the
Board may collect such delinquent Assessment pursuant to the procedures set
forth in Article V. e

(i1) Violations Identified by an Owner. If an Owner
alleges that another Owner, his Family, guests or tenants, is

violating the Restrictions (other than nonpayment of any type of
Assessment), the complaining Owner must first submit the matter
to the Board for Notice and Hearing before the complaining Owner
may resort to alternative dispute resolution, as required by Section
1354 of the California Civil Code, or litigation for relief.

(ii1) Alternative Dispute Resolution. If a dispute exists
between or among (i) Declarant, its builders, general contractors or
brokers, or their agents or employees, and any Owner(s) or the
Association, or (i) any Owner, and another Owner, or (ii1) the
Association, and any Owner, including any claim basedon
contract, tort, or statute, arising out of or relating to the rights or
duties of the parties under the Restrictions or the design or
construction of the Project (excluding disputes relating to the
payment of any type of Assessments), if the disputing parties agree
and subject to Section 1354 of the California Civil Code, the
matter will be submitted to alternative dispute resolution so long as
the requirements of Sections 15.1(a) and (b) above have been met,

~ if they are applicable.

-57-

I \DOCS\HMZ 113\26534\000MCCRS\0260176.04
1072297 -



@v) Legal Proceedings. Failure to comply with any of
the terms of the Restrictions by an Owner, his Family, guests,
employees, invitees or tenants, is grounds for relief which may
include, without limitation, an action to recover sums due for
damages, injunctive relief, foreclosure of any lien, or any _ :
-combination thereof; provided, however, that the procedures - - e
established in Section 1354 of the California Civil Code and in '
Sections 15.1(a), (b) and (c) above must first be followed, if they
are applicable. ' '

v) Additional Remedies. . The Board may adopt a
schedule of reasonable fines or penalties which, in its reasonable
discretion, it may assess against an Owner for the failure of such
Owner, or of a resident of or visitor to such Owner's Unit, to
comply with the Restrictions. Such fines or penalties may only be
assessed after Notice and Hearing. After notice and hearing, the
Board may direct the-officers of the Association to record a notice -
of noncompliance against Unit owned by any Member of the
Association who has violated any provision of this Declaration.
The notice shall include a legal description of the Unit and shall’
specify the provision of the Declaration that was violated, the
violation committed, and the steps required to remedy the
noricompliance. Once the noncompliance is remedied or the
noncomplying Owner has taken such other steps as reasonably
required by the Board, the Board shall direct the officers of the
Association to record a notice that the noncompliance has been

remedied.

(vi) No Waiver. Failure to enforce any provision hereof
does not waive the right to enforce that provision, or any other
provision hereof. :

(vi1) Right to Enforce. The Board and any Owner may
enforce the Restrictions as described in this Article, subject to
Section 1354 of the California Civil Code. Each Owner has a right
of action against the Association for the Association's failure to
comply with the Restrictions. Each remedy provided for in this
Declaration is cumulative and not exclusive or exhaustive.

 (viii) Attorneys' Fees. Any judgment rendered in any
action or proceeding pursuant to this Declaration shall include a
sum for attorneys' fees in such amount as the court or arbitrator, as
applicable, may deem reasonable, in favor of the prevailing party,
as well as the amount of any delinquent payment, interest thereon,
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costs of collection and costs of court or alternative dispufe
resolution, as applicable.

(b)  Elysian Community Association. Elysian Community Association
and the Association share use of certain streets and recreation facilities pursuant to
the Reciprocal Easement and Use Agreement for Elysian Recorded on May 4, - =
1990, as Instrument No. 90-244949, of Official Records of San Diego County
("Street Agreement"). The Section of this Declaration entitled "Parking and
Vehicular Restrictions” of this Declaration and this Section are added to the
Declaration for the benefit of the Elysian Community Association as well as the
Association, the Owners and Declarant. The Elysian Community Association is a
third-party beneficiary of these provisions entitled to enforce them in accordance
the enforcement provisions of this Declaration and applicable laws. These
remedies are cumulative, not exhaustive. Neither this Section nor the Section of
this Declaration entitled "Parking and Vehicular Restrictions" may be amended
without the vote or written consent of at least sixty-seven percent (67%) of the
members of the Elysian Community Association. Elysian shall be entitled to
enforce these restrictions by fine, towing or legal or equitable action, at Elysian's
discretion, in the manner set forth in Elysian's governing documents. The
prevailing party in any such action shall be entitled to attorney's fees and costs.

15.2. Severability. | |
The provisions hereof are independent and severable, and a determination of invalidity or partial

invalidity or unenforceability of any one provision or portion hereof by a court of competent
jurisdiction does not affect the validity or enforceability of any other provisions hereof.

) 15.3. Interpretation.
This Dectlaration shall be liberally construed to effectuate its purpose of creating a uniform plan

for the creation and operation of a residential condominium'development and for the
maintenance of Common Property, and any violation of this Declaration is a nuisance. The
Article and Section headings have been inserted for convenience only, and may not be
considered or referred to in resolving questions of interpretation or construction. As used herein,
the singular includes the plural and the plural the singular; and the masculine, feminine and
neuter each includes the other, unless the context dictates otherwise.

15.4. Mergers or Consolidations.

Upon a merger or consolidation of the Association with another association its properties, rights
~ and obligations may, by operation of law, be transferred to another surviving or consolidated

association or, alternatively, the properties, rights and obligations of another association may, by
operation of law, be added to the properties, rights and obligations of the Association as a
surviving association pursuant to a merger. The surviving or consolidated association may
administer and enforce the covenants, conditions and restrictions established by this Declaration
governing the Property, together with the covenants and restrictions established upon any other
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pfoperty, as one (1) plan. Any such mergér or consolidation requires the prior writtén approval
of VA. -

15.5.  Use of Facilities.
.. The Board may limit the number of guests that an Owner or such Owner s tenant may perrmt to

use the open parking and recreational facilities on the Common Property, and the Board may set
" further reasonable restrictions on the time and manner of use of said parking areas and
 recreational facilities in accordance with the Rules and Regulations, including, without
limitation, Rules and Regulations restricting or prohibiting the use of all or designated portions -
of the Property recreational facilities by minors, guests of an Owner or his tenants.

15.6. No Public Right or Dedication.
Nothing in this Declaration is a gift or dedication of all or any part of the Property to the public,

or for any public use.

15.7. Nonliability and Indemnification.

-

(a)  Nonliability and Indemnification of Board, Officers or Committee

members.

) General Limitation. Except as specifically provided
in the Restrictions or as required by law, no right, power, or
responsibility conferred on the Board or the Architectural
Committee by the Restrictions may be construed as a duty,
obligation or disability charged upon the Board, the Architectural
Committee, any member of the Board or of the Architectural
Committee, or any other Association officer, employee or agent.
No such person is liable to any party (other than the Association or
a party claiming in the name of the Association) for injuries or
damage resulting from such person's acts or omissions within what
such person reasonably believed to be the scope of.such person's
Association duties ("Official Acts"), exceptto the extent that such
injuries or damage result from such person's willful or malicious
misconduct. No such person is liable to the Association (or to any '
party claiming in the name of the Association) for injuries or
damage resulting from such person's Official Acts, except to the
extent that such injuries or damage result from such person's '
negligence or willful or malicious misconduct. The Association is
not liable for damage to property in the Property unless caused by
the negligence of the Association, the Board, the Association's
officers, the Manager or the Manager's staff.

(11) Damages Limitation. A volunteer Board member or
‘volunteer Association officer shall not be personally liable in
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excess of the coverage of insurance specified below to any person
who suffers injury, including without limitation bodily injury,
emotional distress, wrongful death or property damage or loss as a
result of the tortious act or omission of the volunteer officer or
Board member if all of the following conditions are satisfied:

‘ (1)  The Board member or officer is a .
tenant of a Unit or an Owner of no more than two
(2) Units;

2) The act or omission was performed
within the scope of the Board member's or officer's
Association duties;

3) The act or omission was performed
in good faith;

4 The act or omission was not willful,
wanton or grossly negligent; and

)] The Association maintained and had

in effect at the time the act or omission occurred
and at the time a claim was made one (1) or more
policies of insurance which include coverage for
(A) general liability of the Association and (B)
individual liability of officers and Board members
for negligent acts or omissions in that capacity;

- provided, that both types of coverage are in the
minimum amount specified in Section 1365.7(a)(4)
of the California Civil Code.

A Board member or Association officer who at the time of the act or
omission was the Declarant or received direct or indirect compensation as an -
employee from Declarant or from a financial institution that purchased a
Condominium at a judicial or nonjudicial foreclosure of a Mortgage isnot a
volunteer for purposes of this Section 15.7(a)(ii). The payment of actual expenses
incurred by a Board member or Association officer does not affect the member's
or officer’s status as a volunteer for purposes of this Section 15.7(a)(ii).

(iii) Indemnification. The Association shall pay all
expenses incurred by, and satisfy any judgment or fine levied
against, any person as a result of any action or threatened action
‘against such person to impose liability on such person for his
Official Acts, provided that:
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1) The Board determines that such
person acted in good faith and in a manner such
person reasonably believed to be in the
Assoclation's best interests;

) In the case of a criminal proceeding, ‘
the Board determines that such person had no
reasonable cause to believe his conduct was
uplawful; and ' :

3) In the case of an action or threatened
action by or in the right of the Association, the
Board determines that such person acted with such
care, including reasonable inquiry, as an ordinarily
prudent person in a like position would use under
similar circunfstances.

Any determination of the Board required under this Section 15.7(a)(iii)
must be approved by a majority vote of a quorum consisting of Directors who are
not parties to the action or threatened action giving rise to the indemnification. If
the Board fails or refuses to make any such determination, such determination -
may be made by the vote or written consent of a majority of a quorum of the
Members voting at a meeting called for such purpose, provided that the person to
be indemnified may not vote. Payments made hereunder include amounts paid
and expenses incurred in settling any such action or threatened action. This
Section 15.7(a)(iii) is intended to authorize payments.and indemnification to the
fullest extent permitted by applicable law. The entitlement to indemnification
hereunder inures to the benefit of the estate, executor, administrator, heirs,
legatees, or devisees of any person entitled to such indemnification.

(b)  Nonliability of Owners. Pursuant to California Civil Code-Section

1365.9, as amended or restated from time to time, no Owner shall be liable for any
cause of action in tort which can be brought against the Owner solely because of
the Owner's undivided interest in the Common Area so long as the Association
maintains one or more policies of insurance which include coverage for general

 liability of the Association in an amount of at least two million dollars so long as
the Project is composed of no more than 100 Condominiums, and at least three
miltion dollars ($3,000,000) if the Project is composed of 100 Condominiums or
more, and that insurance is in effect for the cause of action being brought.

15.8. Notices.
Except as otherwise provided herein, notice to be given to an Owner must be in writing and may

be delivered personally to the Owner. Personal delivery of such notice to one (1) or more
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co-owners of a Condominium or to any general partner of a partnership owning a Condominium
constitutes delivery to all co-owners or to the partnership, as the case may be. Personal delivery
of such notice to any officer or agent for the service of process on a corporation constitutes
delivery to the corporation. In lieu of the foregoing, such notice may be delivered by regular

United States mail, postage prepaid, addressed to the Owner at the most recent address furnished .

by such Owner to the Association or, if rio such address has been furnished, to the street address
of such Owner's Unit.- Such notice is deemed delivered three (3) business days after the time of
such mailing, except for notice of a meeting of Members or of the Board, in which case the
notice provisions of the Bylaws control. Any notice to be given to the Association may be
delivered personally to any member of the Board, or sent by United States mail, postage prepaid,
addressed to the Association at such address as may be fixed from time to time and circulated to

all Owners.

15.9. Priorities and Inconsistencies.
If there are conflicts or inconsistencies between this Declaration and either the Articles or the

Bylaws, then the provisions of this Declaration shall prevail.

s

15.10. Constructive Notice and Acceptance.
Every person who owns, occupies or acquires any right, title, estate or interest in or to any
Condominium or other portion of the Property does hereby consent and agree, and shall be
conclusively deemed to have consented and agreed, to every limitation, restriction, easement,
reservation, condition and covenant contained herein, whether or not any reference to these
restrictions is-contained in the instrument by which such person acquired an interest in the

“Property or any portion thereof.

15.11. Dispute Notification and Resolution Procedure (Declarant Disputes).
Any disputes between the Association (or any Owners) and the Declarant or any director, officer,
partner, employer, subcontractor or agent of the Declarant relating to this Declaration, the use or
condition of the Property. and/or the construction and installation of any Improvements located
thereon not otherwise regulated by Civil Code Section 1375 shall be subject to the following

provisions:

(a) Notice. Any person with a claim against the Declarant or any
director, officer, partner, employer, subcontractor or agent thereof (collectively
the "Declarant” for purposes of this Section) shall notify the Declarant in writing
of the claim, which shall describe the nature of the claim and the proposed remedy

" (the "Claim Notice").

(b) Right to Inspect and Right to Corrective Action. Within a

reasonable period after receipt of the Claim Notice, which period shall not exceed
sixty (60) days, the Declarant and the Claimant shall meet at a mutually
acceptable place within the Property to discuss the claim. At such meeting or at-
such other mutually agreeable time, Declarant and Declarant's representatives
shall have full access to the property that is subject to the claim for the purposes
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of inspecting the property. The parties shall negotiate in good faith in an attempt
to resolve the claim. If the Declarant elects to take any corrective action,
Declarant and Declarant's representatives and agents shall be provided full access
to the Property to take and complete corrective action.

(¢)  Judicial Reference of Disputes. e
In any lawsuit between Declarant and the Association or any Owner relating to the condition or
* construction of any portion of the Project, all of the issues in such action, whether of fact or law,
shall be submitted to general judicial reference pursuant to California Code of Civil Procedure
Sections 638(1) and 641-645 or any successor statutes thereto. The parties shall cooperate in
good faith to ensure that all necessary and appropriate parties are included in the judicial
reference proceeding. Declarant shall not be required to participate in the judicial reference
proceeding unless it is satisfied that all necessary and appropriate parties will participate. The
parties shall share equally in the costs of the judicial referee.

The genéral referee shall have the authority to try all issues, whether of fact or law, and to
report a statement of decision to the eourt. The parties shall use the procedures adopted by
Judicial Arbitration and Mediation Services ("JAMS") for judicial reference (or any other entity
offering judicial reference dispute resolution procedures as may be mutually acceptable to the
parties), provided that the following rules and procedures shall apply in all cases unless the

parties agree otherwise:

() The proceedings shall be heard in the county in which the Project is
located;

(2) The referee must be a retired judge or an attorney with substantial
experience in relevant real estate matters;

(3) Any dispute regarding the selection of the referee shall be resolved by
JAMS or the entity providing the reference services, or, if no entity is
involved, by the court with appropriate jurisdiction; -

4 The referee may require one or more pre-hearing conferences;

(5) The parties shall be entitled to discovery, and the referee shall oversee
discovery and may enforce all discovery orders in the same manner as any

trial court judge;

(6) A stenographic record of the hearing shall be made, provided that the
record shall remain confidential except as may be necessary for
post-hearing motions and any appeals;

'(7)' The referee's statement of decision shall contain findings of fact and
conclusions of law to the extent applicable; and
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®) The referee shall have the authority to rule on all post-hearing motions in
the same manner as a trial judge.

The statement of decision of the referee upon all of the issues considered by the
referee is binding upon the Parties, and upon filing of the statement of decision with the
clerk of the court, or with the judge where there is no clerk, judgment may be entered
thereon. The decision of the referee may not be appealed. This provision shall in no way
be construed to limit any valid cause of action which may be brought by any of the
parties. ‘The parties acknowledge and accept that they are waiving their right to a jury
trial and right to appeal the decision of the referee. '

(d) Delinquent Assessments. The procedures set forth in
subparagraphs (a), (b) and (c) above shall not apply to any action taken by the
Association against Declarant for delinquent assessments, which shall be
governed by Article V, or in any action involving any Common Property
completion bonds, which shall be governed by the provisions of Article XIV.

(e) Miscellaneous. Notwithstanding any other provision herein to the
contrary, in any dispute between the Association and/or any Owner and the
Declarant, each party shall bear its own attorneys fees.

Any and all communications by and between the parties, whether written
or oral, which are delivered by the parties or their attorneys or other
representatives in an effort to settle the matter shall be considered
communications undertaken in the course of effecting a settlement or compromise
as such shall not be admissible as an admission on the part of any party or any
representative or agent of that party to be utilized for any such purpose in any
action or proceeding.

Nothing herein shall be considered to reduce or extend any applicable
statute of limitation. If at any time an action would be barred by a statute of
limitation if not filed within sixty (60) days, then such action may be filed
notwithstanding any other provision of this Section.

15.12. Additional Provisions.

Notwithstanding the provisions contained in the Restrictions, the Association and the Owners
should be aware that there may be provisions of various laws, including without limitation the
Davis-Stirling Common Interest Development Act codified at Sections 1350 et seq. of the
California Civil Code and the federal Fair Housing Act codified at Title 42 United States Code, .
Section 3601 et seq., which may supplement or override the Restrictions. Declarant makes no
representations or warranties regarding the future enforceability of any portion of the

Restrictions.
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15.13. No Representations or Warranties. .

No representations or warranties of any kind, express or implied, other than the standard
warranty required by VA and FHA, have been given or made by Declarant, or its agents or
employees in connection with the Property, or any portion thereof, its physical condition, zoning,
compliance with applicable laws, fitness for intended use, or in connection with the subdj,Vision;

' sale, operation, maintenance, cost of maintenance, taxes or regulation thereof as a condominium
project, except as specifically and expressly set forth in this Declaration and excépt as may be
filed by Declarant from time to time with the DRE.

ARTICLE XVI

16.  Annexation of Additional Property.
Additional real property may be annexed to Phase 1 and such additional real property may

become subject to this Declaration by any of the following methods:

16.1. Additions by Declarant.
Declarant or its successors or assigns may add the Annexable Territory, or any portion or
portions thereof (including any recreation facilities located thereon) to the Property and bring
such added territory within the general plan of this Declaration without the approval of the
Association, the Board or Members. As each Phase is developed, Declarant may, with respect
thereto, Record a supplemental declaration ("Supplemental Declaration") which may supplement
this Declaration with such additional covenants, conditions, restrictions, reservations and
easements as Declarant may deem appropriate for that Phase. Prior to any annexation under this
Section 16.1, detailed plans for the development of the additional property must be submitted to
VA and VA must determine that such plans are in accordance with the development plan and so

advise Declarant.

16.2. Other Additions.
In addition to the provision for annexation specified in Section 16.1 abave, additional real
property may be annexed to the Property and brought within the general plan of this Declaration
upon the approval by vote or written consent of Members entitled to exercise no less than
two-thirds (2/3rds) of the Association's voting power. Notwithstanding the foregoing, any
additional real property annexed to the Property after the seventh (7th) anniversary of the
Recordation of this Declaration shall not effect a change in the percentage interests of Owners in
the Common Area which existed prior to the date of annexation.

16.3. Rights and Obligations-Added Territory. ,
Subject to the provisions of Section 16.4, upon the Recording of a Notice of Addition containing -
the provisions as set forth in this Section, all provisions contained in this Declaration will apply
to the real property described in such Notice of Addition (the "Added Territory") in the same
manner as if it were originally covered by this Declaration. Thereafter, the rights, powers and
responsibilities of the parties to this Declaration with respect to the Added Territory will be the
same as with respect to the property originally covered hereby, and the rights, powers and
responsibilities of the Owners, lessees and occupants of Units within the Added Territory, as well
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as within the property originally subject to this Declaration, will be the same as if the Added
Territory were originally covered by this Declaration. From and after the first day of the month
following the first Close of Escrow in the Added Territory, the Owner of Condominiums located
in the Added Territory shall share in the payment of assessments to the Association to meet
Common Expenses of the entire Property as provided in Section 5.5 hereof. Voting rights
attributable to the Condominiums in the Added Territory do not vest until Annual Asses$ients

have commenced as to such Condominiums.

16.4. - Notice of Addition.
The additions authorized under Sections 16.1 and 16.2 must be made by Recording a Notice of
Addition, or other similar instrument (which notice or instrument may contain the Supplemental
Declaration, if any, affecting each such Phase), with respect to the Added Territory ("Notice of
Addition™) which will extend the general plan of this Declaration to such Added Territory. The
Notice of Addition for any addition under Section 16.1 must be signed by Declarant. The Notice
of Addition for any addition under Section 16.2 must be signed by at least two (2) officers of the
Association to certify that the requisite Member approval under Section 16.2 was obtained. The
Recordation of said Notice of Addition effectuates the annexation of the Added Territory
described therein, and thereupon said Added Territory will constitute a part of the Property,
become subject to this Declaration and encompassed within the general plan of covenants,
conditions, restrictions, reservation of easements and equitable servitudes contained herein, and
become subject to the Association's functions, powers and jurisdiction; and the Owners of
Condominiums in-said Added Territory will automatically become Members. Such Notice of
Addition may contain a Supplemental Declaration with such additions and modifications of the
covenants, conditions, restrictions, reservation of easements and equitable servitudes contained
in this Declaration as may be necessary to reflect the different character, if any, of the Added
Territory, or as Declarant deems appropriate in the development of the Added Territory, and as
are not inconsistent with the general plan of this Declaration. In no event, however, may such
Notice of Addition or Supplemental Declaration revoke, modify or add to the covenants,
conditions, restrictions, reservation of easements, or equitab‘le servitudes established by this
Declaration as the same pertain to the real property originally covered by this Declaration.

16.5. Deannexation and Amendment. ~

Declarant may amend a Notice of Addition or delete all or a portion of a Phase from coverage of
this Declaration and the -Association's jurisdiction, so long as Declarant is the owner of all of
such Phase, and provided that (a) an amending instrument or a Notice of Deletion of Territory, as
applicable, is Recorded in the same manner as the applicable Notice of Addition was Recorded,
(b) Declarant has not exercised any Association vote with respect to any portion of such Phase,
(c) assessments have not yet commenced with respect to any portion of such Phase, (d) Close of
Escrow has not occurred for the sale of any Condominium in such Phase, and (e) the Association
has not made any expenditures or incurred any obligations with respect to any portion of such -

Phase.
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This Declaration is dated for,‘id‘entiﬁcation purposes October 27, 1997.

DMM DEVELOPMENT CO., LLC,
~ a California limited liability company

‘BY: RGC COURTHOMES, INC,,
a California corporation,
Its Manager

By: 2 JOMHD m;gg(g( |
"~ E” James Murar
- Its Chief Executive Officer

By: 5223{24 i

. Patrick J. Brown
Its Vice President

STATE OF CALIFORNIA )
) ss
COUNTY OF ORANGE )

On October 28, 1997, before me, RUTH G. EVANS, Notary Public, personally appeared
E. JAMES MURAR and PATRICK J. BROWN, known to me (

satisfactory-evidenee) to be the persons whose names are subscribed to the within mstrument and
acknowledged to me that they executed the same in their authorized capacities, and that by their
signatures on the instrument the persons, or the entity on behalf of which the persons acted,
executed the instrument. -~

N

Ay

Notary I‘ubhc)m%nd for said State

WITNESS my hand and official seal.

~
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SUBORDINATION

" The undersigned, as Beneficiary of the beneficial interest in and under that certain:Deed

~ of Trust recorded on July 31, 1997, as Instrument No. 1997-0365342, in the Official Reéords of |

San Diego County, California (the "Deed of Trust"), which Deed of Trust is between DMM
Development Co., LLC, a California limited liability company, as Trustor, and Imperial Bank, a
California corporation, as Beneficiary, hereby expressly subordinates said Deed of Trust and its
beneficial interest thereunder to the foregoing Declaration of Covenants, Conditions and
Restrictions and Reservation of Easements for Antares ("Declaration"), to any Notice of Addition
of Territory recorded pursuant to the provisions of Article XVT of the Declaration ("Notice"), and
to all maintenance and other easements to be conveyed to the Association in accordance with the
Declaration or any Notice. By executing this Subordination, the undersigned agrees that should
the undersigned acquire title to all or any portion of the Property by foreclosure (whether judicial
or nonjudicial), deed-in-lieu of foreclosure or any other remedy in or relating to the Deed of
Trust, the undersigned will acquire title subject to the provisions of the Declaration and any
applicable Notice, which shall remain in full force and effect. '

Dated: _1//12/6 ,1997.

IMPERIAL BA K, a California corporation

By: V/ ; é(./’ 26? 00 Z@f&./

Its:

By:

Its:
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STATE OF CALIFORNIA | )
SS.

'COUNTY OF St wajm )

On \W [, 1997, beforeme‘f\/ l\bw\berm \gr‘allu

personally appeared {\g nee, Drvdobicn

..

" personally known to'me (or p}oved to me on the basis of satlsfactory ev1dence) to be the
person(sy whose name(s)-(is) (are) subscrlbed to the within instrument and acknowledged to me
that the) (she) (they) executed the same in ¢his) (her) (thetr) authorized capaaty(-}es) and that by
(his) (her) (their) signatures) on the instrument the person(s), or the entlty upon behalf of which

the person(s) acted, executed the instrument.

WITNESS my hand and official seal.

g

K.MAYBERRY-BRADLEY
COMM. # 1108926 z
Notary Public - California g -
-k

SAN DIEGO COUNTY
~i: Cumnm, Expires AUG. 18, 2000

B T e Y,

—W@m—‘r&r
K MAYSERRY.2T40

DLty
COMM. # 140 5925

] Nota ‘:Ubh._ - California
M “l—uo COUNTY
Eenives AUG. 1€, 2060

toow
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SUBORDINATION

The under51gned as Beneficiary by assignment recorded on December 19, 1996, as

Instrument No. 1996-0635038 of the beneficial interest in and under that certain Deed of Trust
" recorded on December 19, 1996, as Instrument No. 1996-0635037, in the Official Records of San .

* Diego County, California (the "Deed of Trust"), which Deed of Trust was originally between
RGC-M Associates, L.P., a California Limited Partnership, as Trustor, and Calprop, as -
Beneficiary, hereby expressly subordinates said Deed of Trust and its beneficial interest
thereunder to the foregoing Declaration of Covenants, Conditions and Restrictions and
Reservation of Easements for Antares ("Declaration™), to any Notice of Addition of Territory
recorded pursuant to the provisions of Article XVI of the Declaration ("Notice"), and to all
maintenance and other easements to be conveyed to the Association in accordance with the
Declaration or any Notice. By executing this Subordination, the undersigned agrees that should
the undersigned acquire title to all or any portion of the Property by foreclosure (whether judicial
or nonjudicial), deed-in-lieu of foreclosure or any other remedy in or relating to the Deed of
Trust, the undersigned will acquire title subject to the provisions of the Declaration and any
applicable Notice, which shall remain in full force and effect.

Dated: October 29, 1997.

CURCI-TURNER COMPANY,
a California general partnership

PR

Its: General Partner

Its:
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STATE OF CALIFORNIA )
) ss.
‘COUNTY OF Orange _ )

On October 29 1997 before me Connie Hutch_i.riSon
urci* * k x * * and********'**;-;

>

’- persbnally appeared _John Cu A
personally known to me (or proved to me-on the basis of satisfactory evidence) to be the

person(s) whose name(s) (is) (are) subscribed to the within instrument and acknowledged to me

that (he) (she) (they) executed the same in (his) (her) (their) authorized capacity(ies), and that by
(his) (her) (their) signature(s) on the instrument the person(s), or the entity upon behalf of which
the person(s) acted, executed the instrument. '

- WITNESS my hand and official seal.

Ny «AAAAAAAAA)\{ /3 Y ;

ot taueaor L Lorncs flong o
=% Y Notary Pubo-Califora e Notary Public in and for said State

’ Orange County — )

D My Commission Explres ==~ Connie Hutchinson

JUNE 23. 2000
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FIRST AMENDMENT TO
DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
AND RESERVATION OF EASEMENTS
FOR
ANTARES -

This First Amendment to Declaration of Covenants, Conditions and Restrictions
and Reservation of Easements for Antares ("First Amendment") is executed by DMM
Development Co., LLC, a California limited liability company ("Declarant").

PREAMBLE:
A. Declarant is the owner of real property ("Phase 1") located in the City and
County of San Diego, State of California, described as follows:

Parcels No. 2 and 8. as shown on Parcel Map No. 17924 ,
Recorded on October 24,1997, as Instrument No.
1997-0534856 , of Official Records of San Diego County,
California; and a nonexclusive easement of access, ingress, egress,
maintenance and repair over a portion of Parcel 10 of said Parcel
Map depicted in the Declaration, defined below.

B. On November 21, 1997, a Declaration of Covenants, Conditions and
"Restrictions and Reservation of Easements for Antares ("Declaration”) was recorded as
Instrument No. 1997-05925333 in the Official Records of San Diego County. The Declaration-

encumbers Phase 1.

C. Declarant wishes to amend the Declaration to correct Exhibit "E".

C:\DOCS\HMZ1 l3\26736\600\AMEND\0272502.0l
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D.  Section 13.2(f) of the Declaration provides that Declarant may, prior to the |
first Close of Escrow for the sale of a Condominium in Phase 1, amend the Declaration._ = _ -

" THEREFORE, Declarant declares that the Declaration is amended as follows:

1. " Exhibit “E.” Exhibit “E” to the Declaratlon is deleted and replaced with
Exhibit “E” attached hereto. :

2. Miscellaneous. Except as expressly modified herein, the capitalized terms
in this First Ame_;ndmentlshall have the same meanings as are given such terms in the Declaration.
Except as amended herein, the Declaration is hereby ratified and affirmed.

This First Amendment has been executed on December 9, 1997.

DMM DEVELOPMENT CO., LLC,
a California limited liability company,
BY: RGC COURTHOMES, INC,
a California corporation,
Its Manager,

N Sa—

Patrick J. Brown, Its Vice President

Ul

Robert D. Murar Its Chief Financial Officer

“Declarant”

STATE OF CALIFORNIA )
) ss.
COUNTY OF ORANGE )

On December 9. 1997, before me, Ruth G. Evans, Notary Public, personally appeared

Patrick J. Brown and Robert D. Murar, personally known to me (or-proved-to-me-onthe-basis
of satisfactory-evidenee) to be the persons whose names are subscribed to the within instrument
and acknowledged to me that they executed the same in their authorized capacities, and that by
their signatures on the instrument the persons, or the entity upon behalf of which the persons
acted, executed the instrument.

WITNESS my hand and official seal. ,
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NOTICE OF ADDITION OF TERRITORY
AND SUPPLEMENTAL DECLARATION OF
COVENANTS, CONDITIONS AND RESTRICTIONS
FOR -

ANTARES (PHASE 2)
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NOTICE OF ADDITION OF TERRITORY
AND SUPPLEMENTAL DECLARATION OF
COVENANTS, CONDITIONS AND RESTRICTIONS

FOR A

ANTARES (PHASE 2

THIS NOTICE OF ADDITION OF TERRITORY AND SUPPLEMENTAL
DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS ("Notice of
Addition") is made by DMM DEVELOPMENT CO., LLC, a California limited liability
company (the "Declarant").

PREAMBLE:

A. On November 21, 1997, Declarant recorded a Declaration of Covenants,
Conditions and Restrictions and Reservation of Easements for Antares ("Declaration") as File
No. 1997-0592533, of Official Records of San Diego County, California ("Official Records").
The Declaration is binding upon all Owners of Condominiums in the condominium project
known as Antares (the "Property"):

B. Declarant is the owner of certain real property ("Annexed Property") in
San Diego County, California, described as follows:

Parcel Nos. 3, 7 and 6 as shown on Parcel Map No. 17924,
Recorded on October 24, 1997, as File No. 1997-0534856, of
Official Records of San Diego County, California; and a
nonexclusive easement of access, ingress, egress, maintenance, and
repair over the portion of Parcel 10 of said Parcel Map as shown on
Exhibit "A" attached hereto and incorporated.herein by this
reference. ' -

C. The Annexed Property is part of the Annexable Territory as defined in the
Declaration. '

D. Pursuant to Article XVI of the Declaration, Declarant now desires to add
the Annexed Property to the Property as a Phase of Development thereof.

THEREFORE, Declarant hereby declares as follows:

1. Annexation of Annexed Property. Declarant, as the owner of the Annexed
Property, hereby declares that the Annexed Property is annexed to and made a part of the

IADOCS\HMZ113\26534\000\NOTC\0260270.01
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Property as Phase 2 thereof. This Notice of Addition constitutes a Notice of Addition of
Territory, as described in Section 16.4 of the Declaration.

, 2. Interests in Common Areas. Subject to the provisions of Section 11.5 of
the Declaration, each Owner of a Condominium in the Annexed Property shall have an equal and
undivided one-seventeenth (1/17th) interest in the Common Area which is located in the
Annexed Property. Such Common Area shall be conveyed in fee simple to the Owners of
Condominiums in the Annexed Property as tenants in common, subject to certain reservations
and easement grants. ' :

3. .Association Property and Association Property Maintenance Areas.
Parcels 3 and 7 of Parcel Map No. 17924 (exclusive of the Units and the Common Area as

shown on the Condominium Plan for the Annexed Property), Parcel 6 of said Parcel Map and the
easement over Parcel 10 described in the Preamble of this Notice comprises the Association
Property in the Annexed Property. The Association Maintenance Areas are defined in Section
1.9 of the Declaration. Declarant shall convey the Association Property and Association
Maintenance Areas to the Association prior to the first Close of Escrow in the Annexed Property.
Declarant hereby expressly reserves for the benefit of certain Units, exclusive easements for use
of the Exclusive Use Area (as defined in the Declaration) for yard purposes as shown on the
Condominium Plan for the Annexed Property.

4. Membership in Association. Each Owner of one or more Condominiums
in the Annexed Property shall automatically become a Member of the Antares Community
Association ("Association"), a California nonprofit mutual benefit corporation, as provided in
Section 2.3 of the Declaration.

5. Assessment Obligations and Voting Rights. The rights and obligations of
all Owners of Condominiums located in the Annexed Property with respect to payment of
assessments and voting are set forth in Article V and Section 2.6, respectively, of the
Declaration. The Annual Assessments to be paid to the Association and each Owner's voting
rights shall commence as to all Condominiums in the Annexed Property on the first day of the
calendar month following the first Close of Escrow in the Annexed Property.

6. Maintenance Obligations. The respective maintenance obligations of the
Association, the Owners and Declarant shall be as described in the Declaration.

7. VA Approval. Detailed plans for the development of the Annexed
Property have been submitted to VA, which has determined that such plans are in accordance
with the general plan previously submitted to VA for the overall development of the Property,
and VA has so advised Declarant.

8. Conformity with Development Plan. This Notice of Addition conforms
with the Development Plan currently on file with DRE, and is being Recorded prior to the

D-
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seventh (7th) anniversary of the Recordation of the Declaration. This Notice of Addition is being
Recorded prior to the third (3rd) anniversary of the issuance of the most recently issued Final
Subdivision Public Report from the DRE for a Phase of Development, as required by Section
16.1 of the Declaration.

9. Miscellaneous. The provisions of this Notice of Addition shall run with -
all of the Annexed Property and the Property; shall be binding upon all Persons having or
acquiring any interest in the Annexed Property, the Property, or any part thereof; shall inure to
the benefit of and burden every portion of the Annexed Property, the Property, and any interest
therein; and shall inure to the benefit of, be binding upon, and may be enforced by any Owner,
Declarant, each successor in interest of Declarant, the Association, and their successive Owners
and assigns. Except as otherwise provided herein, the terms in this Notice of Addition shall have
the same meanings as are given such terms by the Declaration. Except as otherwise expressly
provided herein, all of the provisions of the Declaration are hereby incorporated by reference as
if fully set forth herein.

_ This Notice of Additior; has been executed on the date set forth below to be
effective as of the date of its Recordation.

Dated: November 12 , 1997 DMM DEVELOPMENT CO., LLC, a California
limited liability company

BY: RGC COURTHOMES, INC,, a California
corporatlgq, Its Manager

U 3
_/—‘\

Patrlck J Brown
Vice President

Its:

. .
By: /Z @?{OUJ'(UL/—*
Roberé‘D. Murar
Its: Chief Financial Officer

"Declarant"
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STATE OF CALIFORNIA )
) ss.

COUNTY OF ORANGE )

. On November 12 , 1997, before me, _Ruth G. Evans, Notary Public,
personally appeared _ Patrick J. Brown and Robert D. Murar ,
personally known to me (eppmﬁééwmeﬁmsﬁfﬁﬁs%eﬁevm to be the
person(s) whose name(s) £is) (are) subscribed to the within instrument and acknowledged to me
that (he){she) (they) executed the same in-(his)-(hes) (their) authorized capacity(ies), and that by
(his)-(her) (their) signature(s) on the instrument the person(s), or the entity upon behalf of which
the person(s) acted, executed the instrument. '

WITNESS my hand and official seal. L

Notary I()ub}ic in/énd for said State

(SEAL)

IADOCS\HMZ 113\26534\000\WOTC\0260270.01
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EXHIBIT "A"

DEPICTION OF EASEMENT IN PHASE 2
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SECOND AMENDMENT TO DECLARATION OF COVENANTS, CONDITIONS AND

RESTRICTIONS FOR ANTARES COMMUNITY ASSOCIATION

THIS AMENDMENT is made on this IY ,day of August, 2004, by Antares
Community Association and its membership, herelnafter referred to as "Asscciation,” with
reference to the following:

RECITALS

A. Pursuant to the Declaration of Covenants, Conditions and Restrictions and
Reservation of Easements for Antares recorded on November 21, 1997 in the Office of the
County Recorder of San Diego County as Document No. 1997-0592533, and all
annexation documents related thereto, the Association is vested with the responsibility for
the management and control of that certain portions of real property in the County of San
Diego, State of California, more partlcularly described as follows:

LEGAL DESCRIPTION:

Parcels 1 through 10 as shown on Parcel Map No. 17924 Recorded on
October 24, 2997 as Instrument No. 1997-0534856 of Official Records of
San Diego County, California.

hereinafter referred to as "Property;”

B. The Association membership is made up of the individual Owners of the
Property.

ANTARES COMMUNITY ASSOCIATION
DECLARATION AMENDMENT

SD 215061v1 -1of4-
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C. The Property is subject to the covenants and restrictions contained in the
Declaration of Covenants, Conditions and Restrictions and Reservation of Easements for
Antares filed, as File/Page No. 1997-0592533 of Official Records of the County Recorder
of San Diego County, and First Amendment to Declaration of Covenants, Conditions and
Restrictions and Reservation of Easements for Antares filed as File/Page No. 97-0630767,
and all annexation documents related thereto, hereinafter collectively referred to as
"Declaration.”

D. The Declaration, in Article XHli, Section 13.2, provides that it may be
amended by the affirmative vote or written consent of sixty-seven percent (67 %) of the total
voting power of the Association. The President and Secretary of the Association certify
that to the best of their knowledge, the affirmative vote or written consent of the required
percentage of Association members has been obtained.

E. The Association and its members now wish to amend the Declaration as set
forth herein.

DECLARATION
NOW THEREFORE, the Declaration is hereby amended as follows:
1. Article I, Section 1.9 shall be amended to read as follows:
1.9  Association Maintenance Areas

Association Maintenance Areas shall mean certain landscaping and
irrigation Improvements (but not the driveways, entry areas, walkways, fences or exterior
surfaces of the Residences) which are located within yards of the Units between the
exterior of the Residence or exterior of the fencing in the Unit and the Association Property.
The Association Maintenance Areas shall also include the landscaping and irrigation in the
planter area b etween the sidewalk and e xterior p erimeter wall e nclosing the Antares
Community Association along Townsgate Drive, as illustrated in the attached diagram
which is attached as Exhibit “A” hereto and made a part hereof. The Association shall
have a nonexclusive easement for maintenance purposes of the Association Maintenance
Areas. The precise location of the Association Maintenance Areas shall be defined by the
Improvements originally constructed or installed by Declarant or as modified or
reconstructed by the Association.

2. Except as expressly amended herein, the remaining portions of the
Declaration shall remain in full force and effect.

I

111

ANTARES COMMUNITY ASSOCIATION
DECLARATION AMENDMENT
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IN WITNESS WHEREOF, this Amendment is executed on the day and year herein-
above written by the undersigned Directors.

ANTARES COMMUNITY ASSOCIATION
a California nonprofit mutual benefit corporation

By: (.ﬂyw’ ?’W

President

/f%//éw

éecréta

(Attach Proper Notary Certificate(s) of Acknowledgment)

ANTARES COMMUNITY ASSOCIATION
DECLARATION AMENDMENT
SD 215061v1 -30f4-
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FIRST AMENDMENT TO THE RECIPROCAL EASEMENT
AND USE AGREEMENT FOR ELYSIAN

This First Amendment to the Reciprocal Easement and Use Agreement for
Elysian (“First Amendment”) is entered into by and between DMM DEVELOPMENT CO.,
LLC, a California limited liability company, (“Developer”) and the ANTARES COMMUNITY
ASSOCIATION, a California nonprofit mutual benefit corporation, (“Antares”), as
successors-in-interest to RGC-M ASSOCIATES L.P., a California limited partnership, and
the ELYSIAN COMMUNITY ASSOCIATION, a Callfomla nonprofit mutual benefit
corporation, ("Association").

PREAMBLE

: 1. RGC-M ASSOCIATES, L.P., and the Association entered into that certain

RECIPROCAL EASEMENT AND USE AGREEMENT FOR ELYSIAN (hereinafter
“Agreement’), which was recorded on May 4, 1990, as File/Page No. 90-244949 of Official
Records of San Diego County, State of California; and .

2. The Agreement affected, and created covenants running with, certain
properties (hereinafter collectively referred to as "Properties”) identified as the “Project”
(comprised of “Phase 1" and the “Annexable Territory”) which is described in "Exhibit A"
hereto, and as the “Adjacent Property” which is described in “Exhibit B” hereto; and

3. Antares is the homeowners association formed to operate, manage, and
maintain the Adjacent Property in accordance with the Declaration of Covenants, Conditions
and Restrictions, and Reservation of Easements for Antares, which was recorded on
November 21, 1997, as File/Page No. 1997-0592533 of Official Records of San Diego
County, State of California, and any recorded amendments thereto; and

. 4. The Developer is the successor in interest of RGC-M ASSOCIATES, L.P.,
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and is presently developing the Adjacent Property as a residential community which will be
controlled by Antares; and ' i

5. For the purpose of the Agreement, each condominium constructed in the
Project and the Adjacent Property comprises one Residence for the apportionment of
‘Shared Expenses; and .

6. The Developer, Antares, and the Assaciation now wish to amend the -
Agreement, in part, to revise the formula used to calculate “Shared Expenses” for the
- Streets and Recreational Facilities which were the subject of the Agreement, and to provide
~that each “Convenience Unit” constructed as a portion of a condominium on the Adjacent
Property shall be counted as an additional Residence for the purpose of apportioning
- Shared Expenses. The proposed location of each Convenience Unit is identified on “Exhibit
C” attached hereto. ’

NOW, THEREFORE, the Developer, Antares, and the Association hereby
agree as follows: :

A. Except as otherwise specifically provided herein, all capitalized words and
phrases used in this First Amendment shall have the same meanings given them in the
Agreement.

B. Paragraph 9 of said Agreement is amended in its entirety to read as follows:

9. Adjacent Owner’s Share. Each-Adjacent Owner’s Share shall be an
amount equal to the Shared Expenses divided by the sum of the number of
Residences in the Project and the number of Residences in the Adjacent
Property then subject to payment of a portion of the Shared Expenses. With
respect to the Adjacent Property, each Convenience Unit developed as part
of a condominium shall count for purposes of determining the Adjacent
Owner’s Share as if it were a separate Residence. Each Adjacent Owner’s
Share allocated to a Convenience Unit shall be allocated equally among all
Adjacent Owners then subject to the payment of a portion of the Shared
Expenses. . -

C. Paragraph 10 of said Agreement is amended jn its entirety to read as follows:
10. Commencement. The obligation to pay an Adjacent Owner’s Share shall
commence as to all Residences in any phase of development of the Adjacent
Property on the first day of the month following the month in which the close
of escrow for the first sale of a Residence in such phase of development of
the Adjacent Property occurred.
Paragraph 12 of said Agreement is amended in its entirety to read as follows:

12. Capital Improvements. Should the Association determiné the need for a
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capital improvement or other such addition to the Streets or to the
Recreational Facilities, the cost of which, in the aggregate, exceeds five
percent (5%) of the Estimated Shared Expenses for the then current calendar
year, then the vote or written consent of at least a majority of the voting power
of the Adjacent Owners (with each Adjacent Owner having one (1) vote for

each Residence owned by such Adjacent Owner) shall be required to approve -

and render effective any amounts levied by the Association to cover the cost
of such expenditure ("Capital Improvement Fee"). Notwithstanding the
foregoing, a Capital improvement Fee in excess of five percent (5%) of the
Estimated Shared Expenses for the then current calendar year may be levied
by the Association without the consent of the Adjacent Owners, if such
increase is necessary for an emergency situation as defined in Paragraph 13
below. Such Capital Improvement Fees shall be paid by each Adjacent
Owner within fifteen (15) days of the due date thereof established by the
Board of Directors of the Association. :

E. Paragraph 13 of said Agreement is amended in its entirety to read as follows:

13. Emergency Situations. For purposes of Paragraph 11 and 12 above, an
emergency situation is any one of the following: (a) an extraordinary expense
required by an order of a court; (b) an extraordinary expense necessary to
repair or maintain the Streets or the Recreational Facilities where a threat to
personal safety on the Streets or Recreational Facilities is discovered; or (c)
an extraordinary expense necessary to repair or maintain the Streets or the
Recreational Facilities, or any part thereof, that could not have been
reasonably foreseen by the Board of Directors of the Association in preparing
and distributing the Association Budget pursuant to the Declaration.
However, prior to the imposition or collection of an amount pursuant to this
Paragraph, the Board of Directors of the Association shall pass a resolution
containing written findings as to the necessity of the extraordinary expense
involved and why the expense was not or could not have been reasonably
foreseen in the budgeting process, and such resolution shall be distributed to
the Adjacent Owners with the notice of the assessment.

F. Paragraph 15 of said Agreement is amended in its entirety to read as follows:

- 15. Collection of Adjacent Owner’s Share. The Declaration of Covenants,

Conditions and Restrictions, and Reservation of Easements for Antares,
which was recorded on November 21, 1997, as File/Page No. 1997-0592533
of Official Records of San Diego County, State of California, has established
the Antares Community Association (“Adjacent Association”) as the
homeowners association for the Adjacent Property (“Adjacent Community”).
The Adjacent Association shall be responsible for collection and payment of
the Adjacent Owner’s Shares to the Association. However, all obligations of
each Adjacent Owner, and all rights and remedies of the Association provided
hereinafter, shall have full force and effect.
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G. Paragraph 16 of said Agreement is amended in its entirety to read as follows:

16. Accounting and Collections. The Shared Expenses collected by the ~
Association shall be segregated into “Operating” and “Reserve Accounts” ina
federally insured bank or savings and loan association and shall be used
exclusively for the operation, maintenance, repair, replacement and insurance
of the Streets and of the Recreational Facilities.

. H. In paragraph 18 of said Agreement, the reference to California Civil Code Section
1366(c)(2) is updated to California Civil Code Section 1366(d)(2).

I. Paragraph 23 of said Agreement is amended in its entirety to read as follows:

23. Rules and Regulations. Each Adjacent Owner shall at all times comply
with provisions of the Declaration and any rules and regulations adopted by
the Association respecting the use and enjoyment of the Streets and/or the

* Recreational Facilities. Such rules and regulations shall apply uniformly to all
Owners of Residences in the Project and all Adjacent Owners. Each
Adjacent Owner shall be liable for any damage to the Phase 1 Streets and/or
Recreational Facilities not fully reimbursed by insurance which was sustained
because of the negligence, wilful misconduct or unauthorized use by such
Adjacent Owner or such Adjacent Owner's agent, tenants, guests, family
members, or any other person deriving his right to the use and enjoyment of
the Streets and/or Recreational Facilities from such Adjacent Owner.

J. Paragrabh 27 of said Agreement is'amended in its entirety to read as follows:

27. Notices. Any notices to be given hereunder by any Party to any other
Party shall be in writing and shall be delivered either personally or by United
States mail, registered or certified, postage paid with return receipt requested.
Notices shall be delivered or addressed to the Parties, until notice is directed
to be given at a different address, at the following addresses:

Association: Elysian Community Association
c/o S&L Association Management, Inc.
12625 High Bluff Drive, Suite 111
San Diego, CA 92130-2053
Attn: P. Lindsey-Stap

With a copy to: Epsten & Grinnell, APC
Attn: Mary M. Howell, Esq.
16835 W. Bernardo Drive, Suite 210
San Diego, CA 92127

Developer: DMM Development Co., LLC
Attn: Mr. E. James Murar
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20 Corporate Plaza
Newport Beach, CA 92660

Antares; Antares Community Association
c/o Ruth Evans
20 Corporate Plaza
Newport Beach, CA 92660

With a copy to: Jackson, DeMarco & Peckenpaugh
: Attn: Helene Z. Fransz, Esq.
4 Park Plaza - 16th Floor
P.O. Box 19704 _
Irvine, CA 92623-9704

Notices not personally served shall be deemed delivered four (4) days after mailing.
K. The balance of the Agreement is unchanged.

L. Each of the parties hereto warranté that it has full legal authority to execute this
document, and the parties agree that each is relylng upon the other’s warrant of authority in
executing this First Amendment.

M. This First Amendment shall be effective upon recording in the Office of the
County Recorder of San Diego County, California.

DMM Development Co., LLC, a California limited liability

corporation

By: RGC COURTHOMES, INC., a California
corporation, its manager,

o (e (B

Patrick J. Brown, lts Vice President

By: Wu/(w"

Robert D. Murar, Its Chief Financial Officer

“Developer™

ANTARES COMMUNITY ASSOCIATION,
a California nonprofit mutual benefit corporation

By: %%Tﬁ——\

FRATR[c/e T+ R0 President
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By: @Z_ﬁdﬂf{?ﬂt{ k// M

MIE A &r5ECE] Secretary

“Antares”

ELYSIAN COMMUNITY ASSOCIATION,

a Califo;%fﬂt mutual benefit corpor4tion
By: /

/ Helene C. Schriber, President

By: %«tf / Q‘ééwoﬂq///g/‘

Helmut J. Reichensperge¥’ Seefétary

“Association”
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RECIPROCAL EASEMENT AND USE AGREEMENT
POR ELYSIAN

- This Reciprocal Easement and Use Agreement for Elysian
("Agreement’) is entered into by and between RGC-M ASSOCIATES
L.P., a California limited partnership (“Developer") and ELYSIAN
COMMUNI''Y ASSOCIATION, a California nonprofit mutual benefit
corporation ("Association"). Developer and the Aasociation
(collectively, the "Partiaes") are entering into this Agreement
with reference to the following facts:

' A. Developer is the owner of certain real property
located in the City of San Diego, County of San Diego, State of
California, as described on Exhibit “A" hereto ("Phase 1").
Developer intends to develop Phase 1 and the Annexable
Territory, defined in the Declaration described below as a
multi-phase condominium project ("Project") known as Elysian.
Developer may, but has no obligation to, annex all or any
portion of the Annexable Territory to the Project.

B. Developer is the owner of property located
adjacent to the Project, described or Exhibit "B" ("Adjacent
Property") which Developer also intéends to develop as a '
multiphased condominium project.

, C. Association is the homeowners assoclation formed
to operate, manage and maintain the Project in accordance with
the Declaration of Covenants, Conditions and Restrictions and
Reservation of Easements for Elysian recorded concurrently with

this Agreement ("Declaration®).

‘D. The Association 1s or will be the owner of cer-
tain streats located in rhase 1 and described on Exhibit *C*"
herato ("Phase 1 Streets") which provide regular access to a

-l-
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public street. Certain streets located on the Adjacent Property
and described on Exhibit “D" hereto (the "Adjacent Property
Szreets") provide a means of emergency access to a public
street. -

E. When the Project is developed, the Owners in the
Project will not have any emergency access to a public straet
and will require use of the Adjacent Property Streets. In
addition, the owners of lots or’ condominiums (the "Residences")
in the.Adjacent Property (the "Adjacent Owners") may not have
any means of regular access to a public stxeet and may require
use of the Phase 1 Streets. :

P Certaln recreational facilities, including a
swimming pool, restrooms, pool equipment, storage area, patio
furniture, and landscaping (collectively the "Recreational
Facilities") are located on the Phase 1 Common Area described on

"R". The Assoclation desires to grant nonexclusive
easements to the Adjacent Owners for the use and enjoyment of
the Recreational Facilitles located in Phase 1 in exchange for
an agreement by the Adjacent Owners to share in the coats and
expenses of maintaining the Recreational Facilities.

G. In view of the foregoing, Developer and Asaocia-
tion now wish to enter into this Agreement whereby (i) Develaper
reserves for the benefit of the Adjacent Owners nonexclusive
easaments of access, ingress, egress, use and enjoyment in, to
and over the Phase 1 Streets, (1i) Developer reserves for the
benefit of Owners in the Project nonexclusive easements for
emergency access, ingress and egress in, to and over the
Adjacent Property Streets, (iii) Developer reserves for the ben-
efit of the Adjacent Owners nonexclusive easements for the use
and enjoyment of the Recreational Facilities located in Phase 1,
and (iv) the Adjacent Owners will share the costs of mainte-
nance, repair, operation and insurance of the Phase 1 Streets
and Recreation Facilitles.

NOW, THEREFORE, the Parties hereby agree as follows:

s 1. Nonexclusive %gegmgn;g Qvexr Phase 1 Streets.
- Developer hereby reservees for the benefit of the Adjacent Owners

A (including Developer) and their respective families, guests,

tenants, agents, employees and inviteas, nonexclusive easements
for (i) regular vehicular and pedestrian access, ingress and
egress over the Phase 1 Streets and through the entry gate
located thereon ("Regular Street Easement"), and (ii) emexrgency
vehicular and pedestrian access, ingress and egress over the
Phase 1 Streets and through the entry gate located thereon

( "Emexrgency Access Easement”). (The Regular Street Easement and'.

Emergency Access Easement are collectively referrxed to herein as
the "Phase 1 Street Easements".) Such easements shall be

g,
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-exexcisable by any Adjacant Owner only if Developer has not

raecorded a texmination of either or both of the esasements
puxrsuant to Paragraph 5 below. Nothing contained hexein shall
limit the right of the Association, and the Phase 1 Owners to

use the Phase 1 Streets for access, ingress, egress, use and

enjoyment in accordance with the Daclaration.

: 2, naxclusive Ea ver Recreation

Facjlitieds. Developer hereby reserves for the benefit of the

. Adjacent Ownexrs (including Developer) and their respective
families, guests, tenants, agents, employees and invitees, non-
-exclusive easements of use, access, ingress and egress over and
/ggwghe_npcreational_EgciIitiéifrfﬁﬁbféiflonal Facilities Ease—

‘iment”). Such easements shall be exercisable by any Adjacent
Ownexr only if Developer has not recorded a termination of either
or both of the easements pursuant to Paragraph 5 below. Nothing
contained herein shall limit the right of the Association, and
the Phase 1 Owners to use the Recreational Facilities for
.access, ingress, egregs, use and enjoyment in accordance with

the Declaration.

3. onexclusive Eagemen v ant Propext
Streets. Developer hereby reserves for the benafit of the
Association and all Ownexa in the Project (including Developaer)
and their respective families, guests, tenants, agaents, employ-
ees and invitees, nonaxclusive oeasements of vehicular and
pedestrian emergency access, ingress and egress to and over the
Adjacent Property Streets and through any gates which may be
installed thereon. Nothing contained herein shall limit the
right of the Adjacent Owners to use the Adjacent Property
Streets for access, lngress, egress, use and enjoyment. When
the Adjacent Property is developed, Developer’s plans may
require moving the location of the Adjacent Property Streets.
The easement created in this paragraph shall extend over the
Adjacent Propaerty Streats and through any gates constructed
theraon, in the locations actually constructed by Daeclarant.

4. Effective Date of zgggmgngq. The Phase 1 Street
Easements and the Recreational Facilities Easement may be exer-
cised by each Adjacent Owner uypon the close of escrow for the
sale of his Residence. The sasement over the Adjacent Propexty

Streets may be exercised by any Owner in the Pxoject upon the
first Close of Escrow for the sale of a Condominium in Phase 1.

5. Termination of Eagements. Developer shall have

the right to unilaterally terminate either of the Phase 1 Street
Easemants and/or the Recreational Facilities Easement at any
time prior to the first close of escrow for the sale to an
individual member of the home~buying public of a Residence in
the Adjacent Property. Such termination shall be evidenced by a
recorded quitclaim deed which conveys the easement being
terminated to the Association.

-3-
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6. Maintenance. The Association shall maintain '
Phasae 1 Streets and the Recreational Facilities in accordancghe
with the Declaration. The minimum level of maintenance for the .
Adjacent Property Stre&ts shall be the level of maintenance com-
parable to that of the Phase 1 Streets.

- 7. Shared Maintenance Costes. If the Developer does

pf'not terminate the Recresational Facilities Easement pursuant to

Paragraph 5 above, the Adjacent Owners shall share the cost of
maintaining, repairing, replacing and.insuring the Recreational
Facilities, including the cost of maintaining adequate reserves
in accordance with the Declaration. In addition, if the
Developer does not terminate the Regular Street Easement in
accordance with Paragraph 5 above, then the Adjacent Owners:
_shall also share the cost of maintaining, repairing, replacing
“and insuring the Phase 1 Streets and any entry gates thereon,
including the cost of maintaining adequate reserves in accord-
ance with the Declaration. The expenses to be shared by the
Adjacent Owners described in this Paragraph are hereinafter
raeferred -to as the "Shared Expenses".

8. Payment of Shared Expenses. NoO latar than

Daecember 1 of each calendar year, the Association shall deliver
to the Adjacent Owners a good faith estimate of the amount of
Shared Expenses to be incurred during the next calendar year
("Estimated Shared Expenses"). Each Adjacent Owner shall pay to
the Association his Share of the Estimated Shaxed Expenses, cal-
culated in accordance with Paragraph 9 below, in equal monthly
installments due on the first day of each calendar month of each
calendar year during the term hereof, commencing as provided in
rParagraph 10 below.

No later than February 28 of each calendar year,
the Agsociation shall deliver to each Adjacent Owner a statemsnt
of the actual Shared Expensas for the immediately preceding cal-
andar .yeax ("Actual Shared Expenses”). .If an Adjacent Owner'’s
Share of the Estimated Shared Expenses foxr any calendar year
exceeds his Share of the Actual Shared Expenses for such year,
the Assoclation shall reduce his Share for the following calen-
dar year by such excess amount. If an Adjacent Owner‘s Share of
the Actual Shared Expenses exceeds his Share of the Estimated
Shared Expenses, then he shall pay such excess amount to the As-
sociation within fifteen (15) days after receipt of the state-
‘ment of Actual Shared Expenses for such year.

g. A ent ’ . EBach Adjacent Owner’'s .
Share shall be an amount equal to the Shared Expenses divided by
the sum of the number of Residences in the Project and the nunm-
ber of Residences in the Adjacent Property then subject to the
payment of a portion of the Shared Expenses. For the calendar
year in which an Adjacent Owner’'s obligation to pay a Share of

By
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the Shared Expenses commences, such Adjacent Qwner’s Share shall
be prorated from the commencement date as identified in Para-
graph 10 below to the end of such year. In addition, if the
Assoclation’s billing date is other than the first of the month,
each Adjacent Owner’s Share shall be prorated from the first of
such month to the billing date.

10. Commencement. The obligation to pay &n Adjacent
Owner’s Share shall commence as to any Residence in the Adjacent
Proparty on the first day of the month following the month in
which close of escrow for such Residence occurred.

11. Limitation on Increases. Any proposed increase
in the Shared Expenses which aexceeds one hundred and twenty per-~
cent (120%) of the Actual Shared Expenses for the preceding cal-

-andar year must be approved in advance by a majority of the vot-

ing power of the Adjacent Owners (with each Adjacent Owner hav-
ing one (1) vote for aeach Residence owned by such Adjacent
Owner). Notwithstanding the foregoing, a proposed increasse in
the Shared Expenses may exceed one hundred twenty percent (120%)
of the Actual Shared Expenses for the preceding calendar yeaxr if
such ILncrease is necessary for an emargency situation, as
defined in Paragraph 13 below.

12. Capital Improvements. Should the Association
determine the need for,a capital improvement or other such addi-

" . '+ion to the Streets, the cost of which, in the aggregate, ex-~

ceads five porcent (5%) of the Estimated Shared Expenses for the
then current calendar year, then the vote or written consent of

- at least a majority of the voting power of the Adjacent Owners

(with each Adjacent Owner having one (1) vote for each Rasildence
owned by such Adjacent Owner) shall be required to approve and
render effective any amounte levied by the Association to cover
the cost of such expenditure ("Capital Improvement Fee"). Not-
withstanding the foregoing, a Capital Improvement Fee in excess
of five percent (5%) of the Estimated Shared Expenses for the
then. current calendar year may be levied by the Association
without the consent of the Adjacent Owners, lf such increase ls
necessary for an emexrgency situation as dafined in Paragraph 13
below. Such Capital Improvement Fees shall be paid by each
Adjacent Owner within fifteen (15) days of the due date thereof
established by the Board of Directors of the Association.

13. Emexgen t . For purposes of Paragraph
11 and 12 above, an emargency situation is any one of the fol-
lowing: (a) an extraordinary expense required by an order of a
court; (b) an extraordinary expense necessary to repair or main-
tain the Streets where a threat to personal safety on the
Streets ls discovered; or (c) an extraordinary expense necessary
to repalir or maintain the Streets or any part thereof that could
not have been reasonably forsseen by the Board of Directors of

~5-
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the Association in preparing and distributing the Association
Budgat pursuant to the Declaration. Howaver, prlior to the impo-
sition or collection of an amount pursuant to this Paragraph,
the Board of Directors of the Association shall pase a resolu-
tion containing written findings as to the necessity of the
extraorxdinaxy expense involved and why the expense was not orx
could riot have been reXsonably foreseen in the budgeting pxroc-
ess, and such resolution shall be distributed to the Adjacent
Owners with the notice of the assessment.

14. Books and Records. Each Adjacent Owner shall be

entitled to inspect and copy at his or her sole expense, the
books and recorxds of the Assoclation relating to the Shared Ex-

'penses upon reasonable notice to the Association during normal

business hours. The Association shall maintain all such recoxds
for any calendar year for at least three (3) years after the end
of such calendar year. .

15. Adjacent Associatjon. Notwithstanding the provi-
sions of Paragraph 7, if Developer establishes a homeowners
association ("Adjacent Association”) for the Adjacent Propexty
{"Adjacent Community*), then Developer may provide in the
declaration of covenants, conditions and restrictions for the
Adjacent Property for such Adjacent Agssociation to be
responsible for collection and payment of the Adjacent Owners’

Shares.

16. Accounting and Collections. The Shared Expenses
collected by the Association shall be segregated into "Operat-.
ing” and *Reserve Accounts" in a federally insured bank or sav-
ings and loan association and shall be used exclusively for the
operation, maintenance, repair, replacement and insurance of the

Streats.

a i n_of nt ‘s .
Each Adja owner, by acceptance of a deed or other conveyance
therefor, whether or not it shall be 8o expressed in such deed
or such other instrument, is deemed to covenant and agree to pay
the Adjacent Owner’s Share, to be establislied and collected as

hereinafter provided. All of an Adjacent owner’'s Share, togeth- -

er with interest, costs, and reasonable attorneys’ fees for the

collection thereof, shall be (i) a charge on the land and shall
be a continuing lien upon the Adjacent Owner's Residence and,
(ii) shall also be the personal obligation of the Adjacent
Owner. The personal obligation of an Adjacent Owner’s Share
shall not pass to the successors-in-title to any Adjacent Owner,

unless exprassly assumed by them.
18. Nonpayme £ Shar gas. Any installment

of an Adjacent Owner’s. Share {"Installment”) shall be delinguent
if not pald within fifteen (15) days of the due date as esta-

blished by the Board of Directors of the Asgoclation. If any
-6-
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Installment is not paid within thirty (30) days after the die "
date, such Installment plus all reasonable costs of collection’
(including attorneys’ fees) and late charges as provided herein,
shall bear interest at the rate of up to twelve percent (12%)
per annum, commencing thixty (30) days from the due date until
paid. The Board may also require the delinquent Adjacent Owner
to pay a late charge in accordance with California Civil Code
Section 1366(c)(2). The Association may bring an action at law
against the Adjacent GOwner personally obligated to pay the same,
or foreclose the lien against the Adjacent Owner’s Residencs.
No Adjacent Owner may waive or otherwise escape liability for
his Share by nonuse of the Streets. The Association need not
accept any tender of a partial payment of an Installment and all

costs and attorneys’ fees attributable thereto, and any accept-

ance of any such tender shall not be deemed to ba a walver of
the Association’s right to demand and receive full payments
thereafter.

19. Notice of Aggggsmént. No action shall be bxrought

to enforce any lien herein, unless at least thirty (30) days has
- eaxplred following the date a Notice of Assessment is deposited
in the United States mail, certified or registered, postaga pre-
paid, to the Adjacent Owner of the Residence, and a copy thereof
has been recorded by the Association; said Notice of Assessment
must recite a good and sufficient legal description of the
Residence, the record Adjacent Owner or reputed Adjacent Owner
thereof, the amount claimed (which may at the Agsocilation’s
option include interest on the unpaid Installment and late
charges as described above plus reasonable attorneys’ fees and
expenses of collection in connection with the debt secured by
said lien), and the nalme and address of the Association, and in
order for the lien to be enforced by nonjudicial foreclosure,
the name and address of the trustee authorized by the Assocla~
tion to enforce the lien by sale. The Notice of Assessment
shall be signed and acknowledged by the President or Vice
President and Secretary or Assistant Secretary of the Associa-
tion, and said lien shall be prior to any declaration of home-
stead Recorded after the date on which this Agreement is Record-
ed. The lien shall continue until fully pald or otherwise

gsatisfied.

20. Foreclosure Sale. A sale to foreclose an Associ-
ation lien may be conducted by the Board of Directors, its
attorneys or other persons authorized by the Board in accoxrdance
with the provisions of Sections 2924, 2924a, 2924b, 2924c and
2924f of the Civil Code of the State of California, or in
accordance with any similar statute hereafter enacted applicable
to the exercise of powers of sale in mortgages and deeds of
truat, or in any other manner permitted by law. The Assocla-
tion, through duly authorized agents, shall have the power to
bid on the Residence at foreclosure sale, and to acquire and

-7—
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hold, lease, mortgage and convay the same. Upon completion of
the foreclosure sale, an action may be brought by the Associa-
tion or the purchaser at the sale in oxder to securae occupancy

of the defaulting Adjacent Owner’s Residence, and the defaulting
Adjacent Owner shall be required to pay the reasonable rental
value of such Residence during any period of continued occupancy -
by the defaulting Adjacent Owner or any persons claiming undex '
the defaulting Adjacent Owner.

: . 21. Curing of pPefault. Upon the timely curing of any
default  for which a Notice of Assessment was filed by the Asso-
ciation, the officers thereof shall record an appropriate
Releasa of Lien, upon payment by the defaulting Adjacent Ownex
of a reasonable fee to cover the cost of preparing and Recorxding
such release. A certificate executed and acknowledged by any
two (2) members of the Board stating the indebtedness secured by
the liens upon any Residence created hereundexr shall be conclu-
sive upon the Association and the Adjacent Owners as to the
amount of such indebtedness as of the date of the certificate,
in favor of all persons who rely therson in good faith. Such

" certificate shall be furnished to any Adjacent Owner upon re-

quest at a reasonable fee, to be determined by the Board.

22. Cumulative Remedies. The liens and the rights to
foreclosure and sale thereunder shall be in addition to and not
in substitution for all other rights and remedies which the
Association and its assigns may have hersunder and by law,
including a suit to recover a money judgment for unpaid Install-
ments, as above provided. A - o

a0 L,
TSI PRI O FORTAR S

23. Rules and Regulations. ~Each Adjacént Owner shall

at all times comply with provisions of the Declaration and any
rules and regulations adopted by‘Epé Association respecting the
use and enjoyment of the Streets. Such rules and regulations
shall apply uniformly to all Ownexs of Residences in the Project

"and all Adjacent Owners. Each Adjace t Owner shall be liable
for any damage to the Phase 1 StreetsT:_
-insurance [which was sustained because of negligenca, wilful misg-

not fully reimbursed by

conduct or unauthorized uee by such Adjacent Owner oxr guch

Adjacent Owner’s agent, tenants, guests, family members, ox any
other person deriving his right to the use and enjoyment of the
Streets from such Adjacent Ownerx. .

24. Term and Termination. Until the first Close of
Escrow for the sale of a Condominium in the Project, Developer
shall have the right to unilaterally terminate this Agrsement.
Unlees this Agreement is terminated as provided in this Para-
graph or by a written agreement exacuted by both Parties, this
Agreement shall continue in full force and effect for a term of
flfty (50) years from the date hereof, after which the term
shall be extended for successive ten (10) year periods. Upon

-8~
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texrmination of this Agreement as to Residences in all or any
portion of the property covered by this Agreement, the Associa~
tion agrees to execute in favor of the applicable owner(s) a
quitclaim deed or any other document required by a title insur-
ance company to verify such termination. Any termination of
this Agreement shall be effective upon recordation.

25. Amendment. For so long as Developer is the sole
.owner of the Adjacent Property, no amendment, change or modi-
fication of this Agreement shall be valid unless it is in writ-
ing and executed by Developer and two authorized officers of the
Association, certifying that the modification or amendment has
been approved by the vote or written consent of at least sixty-
seven percent (67%) of the voting power of the Association. If
Developer is not the sole owner of the Adjacent Propearty, then
no amendment, change, or modification to this Agreement shall be
valid unless it is in writing and executed by (a) two (2)
authorized officers of the Association certifying that the
modification or amendment. has been approved by the vote or
written consent of at least sixty-seven percent (67%) of the
voting power of the Association; (b) either at least sixty-seven
percent (67%) of the Adjacent Owners or two (2) authoxized
officers of the Adjacent Association certifying that the
modification or amendm®nt has been approved by the vota ox
written consent of at least sixty-seven percent (67%) of the
voting power of the Adjacent Association, and (c) Developer, 1f
Developer owns any portion of the Adjacent Property. Such
amendment shall be recorded in the Official Records of San Diego
County, California. :

26. Covenants Running With the Land. The Parties
hereby declare that the Project and Adjacent Property is to be
held, conveyed, hypothecated, encumbered, leased, rented, used,
occupied, and improved subject to the foregoing limitations,
rastrictions, easements, covenants, and conditions, all of which
are declared to be in furtherance of and for the protection of
and maintenance and improvement of the Project and Adjacent
Property for the purpose of enhancing its value, use,
desirability, and attractiveness. All provisions of this
Agreement are heoreby imposed as equitable servitudes on the
Project and Adjacent Property. All provisions of this Agreement
shall run with the land and be binding upon and inure to the
benefit of the Project and Adjacent Property and any portion
thereof or interest therein, and all Partiaes having ox acquiring
any right, title, or interxest in the Project and Adjacant )
Property, or any portion thereof or interest therein, and their

successive owner and assigns.

-9-
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27. Notices. Any notices to be given hersunder by
any Party to any other Party shall be in writing and shall be .
delivered either personally or by United States mail, ragistered
or certified, postage paid with return receipt requaested. No-
tices shall be delivered or addressed to the Parties, until no-
tice is given at a different address, at the following
addrasses: :

Association: Elysian Community Association

: c/o0 RGC-M Associates, L.P.
20 Corporate Plaza
Newport Beach, California 92660
Attn: Douglas A. Hill

Davelopex: ~ RGC-M Agsociates, L.FP.
20 Corporate Plaza
Newport Beach, California 92660
Attns Douglas A. Hill

Notices not personally served shall be deemed delivered three
(3) days after mailing.

28. Miscellanoous.

Dav . Daeveloper shall be

entitled to assign all or any portion_of its xrights under this

Agreement by means of
to any persons or entities who acquire all or any portion of the’

Adjacent Property.

(b) Waiver. The waiver by any Party of the
breach by any other Party of any term, covenaat, or condition
contained in this Agreement sha{l not be deemed to be a waiver
of any subsequent bxeach of the same or any other term, cove-
nant, or conditlon contained in this Agreament.

(¢) Enforcement. The Parties acknowledge that
the rights granted hereunder are of a special and unique kind
and character and that if there is a breach of any covenant,
condition, or raestriction contained herein by any Party, the
other Parties would nét have an adequate romedy at law. The
Parties, therefore, agrese that, in addition to remedies at law
or hereunder, this AgYeement may be enfoxced, without limita-~-
tion, by an action for specific performance and such other equi-
table relief as is provided under the laws of the State of Cali-

fornia.

(d) Choice of Law. This Agreement shall be
governed by and construed in accordance with the laws of the
State of California.

hmz113/20904/000/0020/recip.ease
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. (e) Language Construction. Whanever the context
of this Agreement requiras, the masculine gender shall include
the feminine and neuter and the singular number shall include
the plural. pesignations used herein are for convenience only
and shall not be controlling in the interpretation of this '
Agreement.

(£f) Paxtial Inyalidity. If any provision in
this Agreement is held by a court of competent jurisdiction to
be invalid, void, or unenforceable, the remaining provisions
shall, nevertheless, continue in full force and effect without -
being impaired or invalidated in any way. '

: (g) Mortgage Pxotection. No portion of this
Agreement or any amendment or violation therecf shall operxate to
dafeat or render invalid, in whole ox in part, the rights of the
beneficiary, insurer, guarantor, or holder of any mortgage ox
deed of trust encumbering any portion of the Project or Adjacent
Property; provided that, after foreclosure of any such mortgage
or deed of trust, the property foreclosed shall remain subject
to this Agreement.

(h) Entire Agreement. This Agreement consti-
tutes the sole agreemgnt between the Partles and supersedes any
and all other Agreements, whether oral or written with respect
to the obligations identified herein. The Parties hereby ac-
knowledge that no representations, inducements, promises, Or
agreements, whether oral or otharwise, have been made by any
Party or anyone acting on behalf of any Party which is not em-
bodied herein; and that no other agraeament, statement, Or prom-
ise not contained in this Agreement regarding the provisions of
this Agreement shall be valid or binding.

(1) Attorneys'’ Fees. If any action or proceed-
ing is instituted by any person to enforce or interpret the pro-
visions hereof, the prevailing party in such action or proceed-
ing shall be entitled to recover from the other party oxr other
parties as costs and axpensaes incurred in connection therewith,
including, without limitation, reasonable attorneys’ fees and
the costs and expenses of litigation.

3 ctiv e. This Agreement shall be ef-
fective as of the date of its recordation.

(k) Exhibits. All axhibits to this Agreement
are incorporated herein by this reference.

~11~
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DEPICTION OF PROPOSED DRIVEWAY
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